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HABI TUAL CRI M NAL — MULTI PLE CONVI CTI ONS — SAME ACT
1990

The Nevada Legi sl ature enacted NRS 207.010 to
i ncrease the penalties for habitual crimnals. This
statute provides that:

2. Every person convicted in this state of ... any felony,
who has previously been three times convicted, whether in this
state or elsewhere, of any crine which under the laws of the
situs of the crime or of this state would anount to a felony ...
shall be punished by inprisonment in the state prison for life
with or without possibility of parole.

Generally, two or nore convictions arising out of

t he sane act, transaction or occurrence and prosecuted

in the sane indictnent for the purposes of the habitual

crimnal statute are utilized as a single “prior

conviction.” Rezin v. State, 95 Nev. 461 (1979) (prior

conviction of Rape and Robbery under a two—ount

i ndi ctment commtted during sanme transaction or

occurrence treated as one prior conviction for the

pur poses of enhancing the defendant’s sentence for

Possessi on of Marijuana); Hal bower v. State, 96 Nev.

210 (1980) (three prior felonies cormmitted during a

single transaction could only be used as one “prior

conviction”); State v. Henry, 734 P.2d 93 (Ariz. 1987)

(prior conviction of Burglary, Robbery and Rape used as

single prior, with explanation that if they had
occurred separately, t hen t hey woul d be separate
convictions). Therefore, for separate felony counts to be used
as separate “prior convictions” for habi t ual crim nal
enhancenent, each offense nust have occurred on a separate
date or in a separate |location, even if prosecuted in a single
char gi ng docunent.

The Court of Crimnal Appeals of Tennessee held that
convictions for burglaries of three separate businesses
allegedly occurring on the saneg, unspecified day were
“separate offenses” wthin the neaning of the habitua
crimnal statute in State v. More, 751 SSW 2d 464 (1988). In
Moore, the defendant was sentenced as a habitual crimnal
after he was convicted of a bank robbery. The Court based its
habitual crimnal finding on three convictions for the
burglary offenses committed on the sane day, but commtted
against three separate and distinct businesses. The Court




rejected the defendant’s argunent that the offenses were all
part of the sane crinme spree and, therefore, they constituted
one of fense.

In Moore, the Court relied on State v. Cook, 696 S. W 2d
8 (1985) to define the phrase “on separate occasions” as
referring “to separate events or happenings, each unrelated to
the other.” In Cook, the Suprene Court of Tennessee ruled two
armed robberies conmtted on the sane day against wunrelated
victinms, occurring approximately forty mnutes and six mles
apart occurred “on separate occasions” within the neaning of the
statute.

In State v. Bomar, 376 S.W 2d 446 at 450 (Tenn. 1964),
the Suprenme Court of Tennessee affirnmed the conviction of the
defendant as an habitual crimnal. The defendant was convicted
of burglary and of being an habitual crimnal because of his
prior convictions for two separate felonies of housebreaking and
|arceny conmitted at separate tinmes. The defendant pled guilty
to both offenses at one hearing. The Court reasoned that for
each conviction to be separate, it is not necessary for a
defendant to be tried and convicted on separate days. Thus, al
that is required for enhancenent purposes is the comm ssion of
separate of fenses at separate tines.

Simlarly, in Cox v. State, 499 S.W2d 630 (Ark. 1973),
the Supreme Court of Arkansas held that the three separate
burgl aries, though guilty pleas were entered on the sane day,
constituted three separate convictions. In Cox, the defendant
robbed three separate grocery stores. The Court reasoned it
would be difficult to sinmultaneously conmt burglaries of
separate locations at the sane tinme, so the burglaries of
separate stores were each separate of fenses.

Factually simlar to Cox is State v. Cague, 68 S. 2d
746 (1952). The defendant in Cague had been convicted
previously of two burglaries commtted on the sane day in
adj oining prem ses of a double structure. The Court treated the
two burglaries as separate offenses for enhancing the
defendant’ s sentence for a third burglary conviction. The
Court reasoned that it was nandatory that the defendant be tried
and convicted of two previous offenses, but it is not necessary
that the defendant be convicted as a double offender before he
can be convicted as an habitual crimnal. See also, State v.
Wllians, 77 S. 2d 575 (La. 1955) (court held the defendant
subject to sentencing as a fourth offender after previous
convictions for three burglaries coonmtted on the sanme date, but
at separate | ocations).




Additionally, in Blacknon v. State, 612 S. W2d 319
(Ark. 1981), the Suprene Court of Arkansas held that each plea
of guilty to separate offenses constitutes separate prior
convictions for purposes of the habitual crimnal statute, even
t hough the pleas were entered sinultaneously. At one hearing in
Bl acknmon, the defendant pled guilty to four separate charges of
burglary arising out of four separate incidents. The defendant
was |ater convicted of robbery and sentenced as an habitual
crimnal because the prior four burglaries were all separate
of f enses.

“Sentencing statutes should not be interpreted to
provide a crimnal with a discount card to conmit as nmany crines
as he mght desire without incurring any additional penalty. Cf.
State v. Henry, 734 P. 2d 93 at 96 (Ariz. 1987).




HEARSAY — EXCI TED UTTERANCE

First, the adm ssion of Hunphrey's testinony is justifiable
as an excited utterance, because, at the tine Hernandez spoke
w th Hunphrey, Hernandez was still in the hospital follow ng the
attack, i.e., a startling event, and while she was worried and
scared, and therefore under the stress of the excitenent caused
by the attack. Accord, NRS 51.095. The fact that the
i nformati on was conducted in an interview two and one-half hours
after the startling event occurred does not ruin its

adm ssibility. Accord, Dearing v. State, 100 Nev. 591, 592, 691

P.2d 419 (1984) - a statenent given in an interview one and one-
hal f hours later was still adm ssible under the excited

utterance exception; Hogan v. State, 103 Nev. 21, 23, 731 P.2d

422 (1987) - statenent given one hour after the startling event

was still adm ssible; conpare Felix v. State, 109 Nev. 151, 179,

849 P.2d 220 (1993) - wherein a one-year |lapse of tinme after the
event plus substantial prodding and suggestive questioni ng
ruined the adm ssibility of the excited statenent.

Secondly, the adm ssion of Hernandez's out-of-court
statenents is justified as present sense inpressions. Defendant
di sputes the application of this hearsay exception, because
Her nandez descri bed an event that took place two and one-half
hours earlier, and were uttered at the hospital and not at the
crime scene.

There does not appear to be a physical proximty
requi renent that nust be net before the present sense inpression

exception applies. Consequently, the fact that the statenent



was made at the hospital and not at the crinme scene is not fatal
to adm ssibility.

In addition, although the statenment was two and one- hal f
hours ol d, the circunstances of this case suggest that, con-
sistent with the policy underlying this exception to the hearsay
rule, the tine | apse would not have permtted reflective
t hought, or cal cul ated m sstatenment or defective nenory.
Moreover, the victims account to Hunphrey was corroborated by
t he physical evidence at the crinme scene, the blood on
Def endant's own pants, and particularly by the eyew tness
testimony of Brixtany Marquez. Accordingly, the error in

admtting the testinony, if any, was harniess.



| NDENTI FI CATI ON SUPPRESSI ON - 1995

The Nevada Supreme Court in Canada v. State, 104 Nev. 288

(1988), stated:
The test is whether upon review of the totality of the

ci rcunst ances the confrontation conducted. . .was so
unnecessarily suggestive and conducive to irreparable m staken
identification that [appellant] was deni ed due process of law. '’

Banks v. State, 94 Nev. 90, 94, 575 P.2d 592, 595 (1978)

(quoting Stovall v. Denno, 388 U.S. 293, 301-302 (1967)).

The United States Suprene Court in Manson v. Brathwaite, 97
S.Ct. 2243

(1977), stated:

(a) reliability is the linchpin determ ning

the admi ssibility of identification testinony

for confrontations occurring both prior to

and after Stovall v. Denno, 388 U S. 293, 87

S.Ct. 1967, 18 L.Ed.2d 1199, wherein it was held that
t he determ nation depends on the

“totality of the circunstances.” j~., at

302, 87 S.Ct., at 1972. The factors to be

wei ghed agai nst the corrupting effect of the
suggestive procedure in assessing reliability

are set out in Neil v. Biggers, 409 U S. 188,

93 S.Ct. 375, 34 L.Ed.2d 401, and include the

Wi tness’ opportunity to viewthe crimnal, at the tine
of the crinme, the witness’ degree of

attention, the accuracy of his prior

description of the crimnal, the |evel of

certainty denonstrated at the confrontation, and the
time between the crinme and the

confrontation. pp. 2250-2253.




(b) Under the totality of the circunstances
in the is case, there does not exist “a very
substantial |ikelihood of irreparable

m sidentification.” Simons v. United
States, 390 U.S. 377, 384, 88 S.Ct. 967, 971
19 L. Ed. 2d 1247.

Both the United States and Nevada Supremnme Courts
have set a very high standard that nust be net before

eyewitness identification is excluded. Even though several
of

the witnesses did admt that they had seen tel evision
cover age

of the robber, each and every one of those involved
testified

in court that defendant Pope was the person who had
conmitted

the robbery from their independent recollection on the
dat e

of the robbery.



JURY M SCONDUCT

1988

The Nevada Supreme Court first addressed this issue in Barker v.
State, 95 Nev. 309 (1979) wherein the jury foreman conpl eted

i ndependent research during the course of the trial and reported
his findings to the jury. The court did find that there was
juror msconduct, however, refused to order a newtrial, since
the error was harm ess beyond a reasonabl e doubt. This deci sion
was affirnmed by the Nevada Suprenme Court. In Barker, the Nevada
Suprene Court stated: “Not every incidence of juror m sconduct
requires the granting of a Mdtion for a newtrial.” The Court
went on to state that a new trial nmust be granted unless it
appears beyond a reasonabl e doubt that no prejudice has
resulted. This determnation lies entirely within the discretion
of the trial court since in Barker, the Nevada Suprene Court

st at ed:

It is for the trial court to determne in the first
i nstance whet her m sconduct on the part of the jury has
resulted in prejudice to a litigant, and its judgnent
thereon will not be overturned unl ess an abuse of
di scretion is mani fest. George C. Christopher and Sons,

Inc. v. Kansas P. and C. Conpany, Inc., 523 P.2d 709,
720 (Kan. 1974). See Ryan v. Westgard, 530 P.2d 687
(Wash. App. 1975].

Russell v. State, 99 Nev. 265 (1983) and Pendl eton V. State, 103
Nev. Adv. Op. 19 (1987) both dealt with a juror doing

i ndependent investigation during the course of deliberations and
then reporting the results back to the rest of the jury. The
Nevada Suprene Court found this type of conduct to be egregious
and reversed and renmanded both cases. In Russell, there was no
evi dence presented involving the actual driving tinme between
Reno and Carson City, even though that was a major point of
concern. In Pendl eton, the conduct of the juror involved going
to and viewi ng the scene nonths after the occurrence of the
accident. Neither of these factual situations apply to the

i nstant case.

In State v. Thacker, 95 Nev. 500 (1979), the trial court granted
the notion for a newtrial and it was appeal ed by the State. The
Nevada Suprene Court upheld the decision of the trial court,
since they did find that there had been juror m sconduct and




that they could not say that the prejudice to respondent was

harm ess beyond a reasonabl e doubt. In that case, a juror was

t he superintendent in charge of the cattle operations at the

ranch where the cattle in question had been inpounded. During

t he deliberations, he furnished information

as to what he believed the calves weighed at the tine they were inpounded

at the ranch. There had not been any testinony furnished
during the course of the trial on this particular issue.

In Bushnell v. State, 95 Nev. 570 (1979), an allegation was made
that the jury foreman totally m srepresented a note that was
sent in by the judge in response to one of their inquiries. This
case was sent back to the trial court to determ ne whether or
not the alleged m sconduct actually did occur. The Nevada
Suprene Court went on to state that a new trial mnmust be granted

unl ess it appeared beyond a reasonabl e doubt that no prejudice
resul ted.

The | atest case fromthe Nevada Suprene Court on the issue
of jury m sconduct was in Hui v. State, 103 Nev. Adv. Op.
71 (1987). In this case, a juror advised the other jurors
of a newspaper article which stated that the defendant had
been convicted in a previous trial. The Nevada Suprene
Court relied on MRS 175.121, which prohibits a juror from
declaring to his fellow jurors any fact relating to the
case as of his own personal know edge. The information
concerning the prior conviction or the newspaper article
had not been presented to the jury during the course of the
trial. The Nevada Suprene Court again cited Barker for the
proposition that every incidence of juror m sconduct does
not require the granting of a notion for a newtrial.
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LESSER | NCLUDED OFFENSE — SUA SPONTE | NSTRUCTI ON

Def endant was charged with arned robbery and that was
what was submtted to the jury. The jury instructions were
settled on the record. Def endant did not request an instruction
allowwng for consideration of the |l|esser included offense of
unarnmed robbery. Trial Transcript, Vol. 11 at 153-163. The
record does not denonstrate whether Defendant insisted on the "all
or not hi ng" approach. Perhaps that will eventually be brought to
light in a post-conviction hearing. As it is, though, defense
counsel had every opportunity to object to instructions and to
propose instructions. The defense el ected agai nst consideration
of the | esser offenses.

Def endant now contends that the district court had a
duty to override the tactical decisions of the defense canp and to
sua sponte allow consideration of the |esser offense. The State
di sagr ees.

The state of the |aw concerning the duty to instruct sua
sponte on | esser offenses is sonmewhat anbi guous. This Court has
often summarily ruled that absent a request for an instruction,
the court will not consider the propriety of the instruction on

appeal. See e.g., Hollis v. State, 95 Nev. 664, 667, 601 P.2d 62,

64 (1979). On the other hand, this Court has ruled that there are
circunstances in which the court should give an instruction even

wi thout a request. See e.qg., Lisby v. State, 82 Nev. 183, 414

P.2d 592 (1966). The State contends first that this case does not

fall within the guidelines discussed in Lisby, and second, that a

request for an instruction would have been properly rejected and

11



fi Defendanty that the Court should reject the reasoning of Lisbhy
and hold that a defendant has a right to be tried on the charges
in the information. |If a defendant elects to "roll the dice" and
seek an acquittal of all charges rather than risk a possible
conprom se verdict of guilty of a lesser offense, the district
court should not be required by law to overrule that decision and
force an instruction on a lesser included offense on a defendant
who has no wish for such an instruction

The State contends that even under the reasoning of
Li sby, there was no error in failing to give instructions relating

to unarmed robbery. The Lisby court described four situations

involving lesser included offenses. The first is where "there is
evi dence which would absolve the defendant from guilt of the
greater offense or degree but which would support a finding of
guilt of the lesser offense or degree.” 82 Nev. at 187. In that
case, held the Court, the district court should give the
instruction sua sponte.? In contrast, the fourth situation
described by the court is where the State has net its burden of
proof on the greater offense, "[bJut, if there is any evidence at
all, . . . on any reasonable theory of the case under which the
def endant m ght be convicted of a |ower degree or |esser included

of fense, the court nust if requested, instruct on the | ower degree

or lesser included offense.” 82 Nev. at 188 (enphasis added).
The <casual reader nmay believe that the two situations are

identical. They are not.

'Bel ow, the State will ask this court to reject that ruling.

12



I n subsequent cases, this Court has explained that the
duty to instruct sua sponte arises only where there is affirmative
evidence tending to show the commssion of the |esser offense.

Davis v. State, 110 Nev. 1107, 1115, 881 P.2d 657, 662 (1994).

That is, where the grounds for an argunent on a |esser included
instruction focus on the strength of the State's evidence in
support of a disputed elenent, then the court nust give the
instruction only upon request. In contrast, where the evidence
includes affirmative evidence tending to show the conm ssion of
only the lesser offense, only then should the court give the
instruction sua sponte. As applied, the question here is whether
there was affirmative evidence tending to show that Defendant
commtted an unarned robbery. There is none. Wile the argunents
of counsel did touch on the strength of the evidence presented
concerning the wuse of the weapon, there was no affirmative
evidence put forth tending to show that Defendant robbed his
victinme without the use of a weapon. Accordingly, this would
appear to be a case where the court may have been required, at
nmost, to give an instruction on |esser offenses upon request, but
not sua sponte.

Not only did this case not give rise to a duty to sua
sponte instruct on a |esser offense, Defendant may not have been
entitled to such an instruction even upon request. It has |ong
been the rule of law that an instruction on a |esser offense is
appropriate only where the defendant's theory of the case is that

he is only guilty of the |esser. In Johnson v. State, 111 Nev.

1210, 902 P.2d 48 (1995), this Court ruled that an instruction on

13



a lesser offense should be allowed only where the defendant
concedes or admts some conduct which constitutes the |esser
crine. Here, although counsel may have argued that the evidence
that the robbery was commtted with the use of weapon was slight,
there was nothing approaching an admssion of even mninal
cul pability. The State also suggests that this Court
shoul d reconsider the reasoning behind the pertinent portion of

Lisby. In Miore v. State, 109 Nev. 445, 447, 851 P.2d 1062 (1993),

one of the grounds for reversal was that the court had given an
instruction on a |lesser related offense over the objection of the
defendant. This Court suggested that the defendant has the right,
if his chooses, to elect an all-or-nothing strategy, avoiding a
potential conviction on a lesser charge.? This Court may want to

reconsi der Lisby and adopt the nore intuitive rule to the effect

that a defendant may, if he wishes, form his defense around the
technical elenents of the sole offense charged. If a defendant
may elect that approach, it would follow that the failure to
request an instruction on a |lesser included offense precludes the
def endant from asserting error on appeal fromthe district court's
failure to sua sponte override that tactical decision. That woul d
be in keeping with the general rule of appellate procedure that
the failure to bring an error to the attention of the trial court

precl udes raising that sanme all eged error on appeal.

E. THE STATUTE DEFINNNG A DEADLY WEAPON IS NOTr
UNCONSTI TUTI ODEFENDANTY VAGUE

2Such a right would be of particular interest to an alleged
habitual crimnal for whom there would be no advantage in
conviction of a |esser felony.

14



Appel I ant contends that the reasonable person could not
know if the penal law of this state precluded himfrom commtting
a robbery while displaying a knife. The State again di sagrees.

A crimnal statute mnust be sufficiently specific to
all ow a person of ordinary intelligence to determne if a proposed

course of conduct is prohibited. Sheriff v. Anderson, 103 Nev.

560, 562, 746 P.2d 643, 644 (1983). A caveat, one who engages in
clearly proscribed conduct, cannot be heard to conplain that the
statute may be vague as applied to others. I d. A termin a
statute ought not to be considered vague if reference to a
standard dictionary would clear up the anbiguity. 1d.

Def endant's argunent is prem sed on the contention that
he m ght have placed an enpty knife handle on the counter of the
store while threatening the clerk. As indicated above, that
prem se is unsound. There was no affirmative evidence that the
handl e was enpty. Instead, it seens that enough of the bl ade was
visible to allow the victimto be certain that what she saw was
i ndeed an unopened folding pocket knife. Therefore, the State
contends that the proper question before this Court is whether NRS
193.165 is sufficiently clear to allow one to know that it is
unlawful to display an unopened knife to a store clerk while
threatening to "get wild" and demandi ng noney.

Prior to the 1995 anendnent adding the statutory
definitions of a deadly weapon, the statute was not

unconsti tuti oDef endanty vague. Wods v. State, 95 Nev. 29, 588

P.2d 1030 (1979); Wofter v. O Donnell, 91 Nev. 756, 542 P.2d 1396

15



(1975). Thus, Defendant now contends that by anending the statute
and including both of the prior comon |aw definitions, the
statute becane vague.

He first argues that the subsection adopting the
"inherently dangerous" test is vague because there has been
dispute in the courts over whether a knife is an inherently
dangerous instrunent. As noted above, the confusion has arisen
because the term "knife" has been applied to things such as an
"exacto" knife. When it conmes to the type of device ordinarily
t hought of as a "knife," there has been no dispute. A knife, an
i npl enent designed for cutting and stabbing, is a deadly weapon

See Steese v. State, supra (butcher knife); Ceary v. State, 112

Nev. 1434, 930 P.2d 719 (1996)(boning knife). It defies logic to
argue that a reasonable person could not know that a real knife
such as an ordinary folding pocket knife is a deadly weapon.
Anyone who w shed to know could readily determne that such an
inplenment is considered a device that when used as designed is
likely to cause deadly harm

Def endant al so contends that he could not know that it
was a crine to place an innocuous item such as a string on the
counter during a robbery. Fortunately, that is not the instant
case. He used a knife. In order to be conplete, however, the
State would point out that NRS 193.165 requires that a device
ot her than an inherently dangerous weapon nust be actually used or
threatened to be used in a deadly fashion before the enhancenent
appl i es. That is, placing string on a counter during a robbery

does not nake it an arned robbery unless the robber threatens to

16



fashion a cravat and kill the victim Here, the threat to depl oy
the knife in a deadly weapon was fairly explicit and clearly
perceived by the victim Anyone who wi shed to know could readily
determne by reading the statute that a crine will becone an arned
crinme if the defendant actually uses or threatens to use an
ordinary inplenent in a deadly fashion

Under the functional test as defined at comon |aw and
now by statute, the focus was on the acts of the accused. For
i nstance, nere possession of a table fork during the comm ssion of
a crinme would certainly not subject the defendant to the
enhancenent. On the other hand, where the defendant actually uses
or threatens to use a red hot table fork in the comm ssion of the

crime, then the crine is properly enhanced. Cemv. State, 104

Nev. 351, 357, 760 P.2d 103, 106 (1988). | f Defendant had used
some household inplenent rather than a knife, he would not be
subject to the enhancenent unless he actually used or threatened
to use it in a deadly fashion. As it is, though, that rule would
not be available to this defendant because the knife was
i nherently dangerous and because he threatened to use it in a
deadl y fashion

Def endant seens to argue that the statute becane vague
because the legislature adopted both of the prior comon |aw
definitions. He proposes that the definition of an inherently
dangerous weapon is subsuned by the definition of an inplenent
used in a deadly fashion and that as a consequence neither section
may stand. This state will contend that the two definitions stand

separately. The primary question, though, is what rule of

17



constitutional |law would invalidate the statute if in fact it were
drafted so that one subsection described a variant of the other?
Such a construction mght make a statute sonmewhat silly, or in
counsel's words, "tautological," but that does not nean that it
vi ol ates sonme rights of accused persons.

The State contends further that the two statutory
definitions are indeed different. Were the weapon at issue is an
i nherently dangerous weapon, then it matters naught how it was
enpl oyed. For instance, a burglar who used a gun to shoot out a
wi ndow and thereby effect entry into an unoccupied building has
used a deadly weapon in the crinme even though no person was
endangered by the shot. On the other hand, if the sane burglar
used a baseball bat to prop the door open, he would not be subject
to the enhancenent. Although the ball bat can be used in a deadly
fashion, because it is not an inherently dangerous weapon there is
no enhancenent until and unless a perpetrator uses it in a deadly
f ashi on.

The statute is sufficiently clear to allow appellant
Def endant, as well as other hypothetical defendants, to know j ust
what conduct is prohibited. It is unlawful to use an inherently
dangerous weapon in any felony and it is unlawful to use or
threaten to use other inplenents in a deadly fashion. Therefore,
this Court should rule that the district court did not err in
refusing to strike the allegation that the crinmes were commtted
with the use of a deadly weapon.

111
111
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111
I11. CONCLUSI ON

Appel | ant Defendant was fairly tried and convicted. The
j udgnent of the Second Judicial District Court should be affirned.

DATED: May 13, 2003,

RI CHARD A. GAMM CK
District Attorney

By

TERRENCE P. M CARTHY
Deputy District Attorney
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STATUTE OF LI M TATI ONS — SECRET OFFENSE
Def endant contends that the |lower court erred in failing
to dismss the prosecution on the grounds that the statute of
limtations had run. The State submts, that given the applicable
| egal standards and the facts of this case, Defendant's contention
lacks nmerit. We will begin wth the | egal standards.

The | eadi ng Nevada case, WAl stromv. State, 104 Nev. 51

752 P.2d 225 (1988) deals, as do virtually all other Nevada cases
on this subject, wth a case of child sexual assault or |ewdness
i nvol ving children. I ndeed, NRS 171.095, appears to have been
enacted with cases involving offenses against children in mnd.
The application of the section to felony enbezzlenent may be a
case of first inpression in Nevada.

The Wal strom Court found that, while the burden was on
the State to prove that the crime was commtted in a secret manner
in order to toll the Statute of Limtations, the burden was not
one of proof beyond a reasonable doubt, but only by a
preponderance of the evidence. That distinction is critical in
this case.

Drawi ng a conparison between a child sexual assault case
and an enbezzlenent case is difficult but not inpossible. For
exanple, if a nother notices that her eight-year-old daughter is
acting unusual around the only male nmenber of the household and is
denonstrating peculiar behavior, does the clock begin to tick at
that nonent in tine? |Is a nere suspicion that sonething is am ss

sufficient to start the three year limtation on the crime to run?
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In our case, does the nere suspicion on the part of sone of the
honeowners that sonething is afoot trigger the statute? It is
strongly urged that it does not.

Assumi ng a single sexual encounter and after three years
of continued strange behavior, the nother takes the child to a
general practitioner, who, following a physical exam nation,
offers the opinion that there is sone evidence of abuse but he is
unsure. He reconmmends that a specialist examne the child. Has
the statute begun to run? It is urged that it has not. Two years
and 361 days before the crimnal conplaint is filed, the
specialist gives the opinion that there has been penetration but
not necessarily sexual activity. Has the statute been triggered?
s there now sufficient evidence to formally charge the only adult
male with whomthe child has had contact?

Finally, the <child is interviewed by a Sheriff's
Departnent deputy. She nanes her assailant, but she is
sufficiently anbivalent about the facts that no chargi ng decision
can be made. Has the statute been triggered? Only when the child
is interviewed by a specialist at the request of the D strict
Attorney does it becone clear that an offense has been commtted
and the suspect clearly identified. Probable cause has been
established and at that point a conplaint is filed.

It is argued that the earliest possible date in the
hypot heti cal case that "discovery" could be found would be the
date of the opinion of the specialist. Anything earlier would be

based on speculation. To hold that "discovery" occurred earlier

7



woul d open the door to speculation and would force the prosecution
to file crimnal conplaints on nere suspicion of crimnal

w ongdoi ng. Determ ning that a crimnal offense has been commtted

and identifying the individual responsible, in other words,
probable cause, is the sole responsibility of the D strict
Attorney. It is argued that enbezzlenent is, by its very nature,

a secret offense and a nmere suspicion by a victimwho is unable to
verify wongdoing, as is the case here, is insufficient to trigger
the statute. The Judge found that the statute had not begun to
run. The Walstrom Court held that if there was substantial
evi dence to support a determnation that a crine was commtted in
a secret manner, the Court would not disturb this finding on

appeal .

If Walstrom the Appellant in the case cited, had sold
copies of the pictures taken to total strangers who had no
personal know edge of the child victim could Wal strom be heard to
say that the offense was no |onger secret sinply because a third
party had evidence of the crinme in hand? The answer, of course,
IS no.

The Appellant cites State v. Geiner, 518 NW 2d 636

(Mnn. App. 1994) as authority for the proposition that if the
money has been spent, it is no longer a secret offense. The

G einer case was based on a rather peculiar statute involving



theft with the intent to exercise tenporary control. Neither the
facts nor the lawin Geiner have any rel evance here.

Next, Defendant contends that, if an enbezzler gives the
vi cti m enough know edge of discrepancies in financial records, the

crime is no longer secret. Defendant cites State v. Bachman, 396

P.2d 370 (Kan. 1964) to support this claim The facts in Bachnman
di scl ose that Bachman's supervisor was aware of the discrepancies
from the beginning and had continuous access to the books and
records of the conpany and conplete control over them The facts
in the Bachman case bear no relationship to the case at bar. The
reverse is, in fact, true. The victins here had absolutely no
control of, or even access to, the books and | edgers.

Simlarly, another Defendant authority, State v. Wite,

939 S.W2d 113 (Tenn. CR App. 1996), is equally off the mark. The
Court nmade it clear there that even discoveries of discrepancies
in the financial records do not by thenselves lead to the
conclusion that the Appellant was m sappropriating funds. That is
the very heart of the State's contention. There was a suspicion
There was evi dence of discrepancies. But these facts al one do not
trigger the Statute of Limtations nor should they.

Finally, Appellant cites People v. Kronenyer, 234 Cal.

Rptr. 442 (1989), and asserts that know edge of the facts
sufficient to put one on alert of suspicious crimnal activity
equal s di scovery. VWhat he conveniently fails to point out is
that the Court there held that "discoverers" includes only those

persons who are direct victinms and who are under a legal duty to
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report and investigate crinme. D scoverers wuld, by this

definition, include the Sheriff's Departnent, the District
Attorney's office and perhaps the auditor. It certainly would
not include individual honmeowners. It should be noted that the

Kroneneyer Court pointed out that the underlying rationale for
the Statute of Limtations (Sec. 800 in the case of California)
is to protect individuals from having to defend thenselves
agai nst charges after material facts have becone obscured by the

passage of tine.
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| MPLI ED MALI CE

THE | NSTRUCTI ONS CONCERNING | MPLIED NMALI CE
DD NOI' IMPROPERLY |INSTRUCT THE JURY THAT
EXPRESS MALICE SHOULD BE PRESUMED FROM A
FI'NDI NG OF | MPLI ED MALI CE.

Murder is a homcide acconpanied by nmalice "either
express or inplied.” NRS 200.010. Both terns, express nalice and
inplied malice, are defined in NRS 200.020. Appellant M I1ton
seens to contend that nurder requires a finding of express nalice
and that inplied malice is a nmethod of proving express or actua
malice. Thus, he contends that inplied malice is a finding that
allows a jury to find actual malice and the instructions in the
instant case were deficient in failing to include the instruction
pertinent to pernissive presunptions described in NRS 47.230.3

There are sonme jurisdictions that allow a nurder
conviction only upon a finding of actual or express nalice.
Typically, those jurisdictions wll instruct a jury that in the
absence of direct evidence of actual nmalice, actual intent to
kill, the jury may infer or deduce the existence of such an intent
by the existence of other circunstances falling under the genera
classification of "inplied malice." See e.g., Yates v. Evatt, 500

U S 391, 396-397 (1991)(South Carolina instruction stating in

part that "The words 'express' or 'inplied do not nean different

kinds of malice, but they nmean different ways in which the only

°Rel at ed | Ssues, addr essed bel ow, arise because the
instructions actually given to the trial jury deviated from the
statutory definition by substituting "may" for "shall."
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kind of malice known to the [aw nmay be shown."). Thus, the South
Carolina jury was instructed that the circunstance known in that
state as "inplied malice" was not itself sufficient to find that
the hom ci de was nmurder, but instead the circunstance was nerely a
met hod of proving actual or express nalice.

The di fference between South Carolina | aw and Nevada | aw
on this subject is significant. In South Carolina, because
inplied malice is described as a nethod of proving express nalice,
actual intent to kill, an instruction on inplied malice would be

appropriate in the state on a charge of acting with the specific

intent to kill. In Nevada, inplied nmalice is not a nethod of
proving the specific intent to Kkill. Instead, it is a
circunstance that will allow a conviction for nurder despite the

| ack of a specific intent to kill.

In contrast to states such as South Carolina, Nevada |aw
defines a homcide as nurder where the killing is acconplished
either wwth express nmalice, or under those circunstances to which
we append the term "inplied malice.” NRS 200.010. Nevada | aw,
then, nore closely approximtes the common |law rules that allow a
nmur der convi ction under sone conditions even absent an intent to
kill. The nost common exanple of that phenonena is found in the

fel ony nurder doctrine. See e.g., Ford v. State, 99 Nev. 209

214, 660 P.2d 992, 995 (1983).
The <concept that inplied mnmalice, an abandoned and
mal i gnant heart, nmay act as a substitute for express malice and

not as a nethod of proving express nalice, is not new or unique.
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That has been the general rule in many jurisdictions for quite

sone tinme now. See Davis v. People of Uah, 151 U S. 262 (1894).

See al so, 2 Wayne R LaFave and Austin W Scott, Jr., Substantive

Cimnal Law 8 7.1 (1986)(Describing comon law origins of the

uni ntentional "depraved heart" nurder).
It appears that Nevada | aw has al ways recogni zed that a
hom cide nmay be mnurder absent express nalice where the killing

evi nces an abandoned and nmalignant heart. State v. Sal gado, 38

Nev. 413, 150 P. 764 (1915). More recently, this Court confirnmed
the |ong-standing construction of the statutes and ruled, once
again, that a finding of inplied malice itself justifies a nurder
conviction even where the killing was not acconplished wth
express nmalice. Wtter v. State, 112 Nev. 908, 918, 921 P.2d 886,
893 (1996).

In Ruland v. State, 102 Nev. 529, 728 P.2d 818 (1986),

and in Riebel v. State, 106 Nev. 258, 790 P.2d 1004 (1990), the

Court ruled that "inplied nmalice" has no place in a trial for
attenpted nurder because attenpted nurder requires an actua
intent to kill and inplied malice is not a nethod of proving
actual intent. It is, instead, a circunstance that allows a
conviction for nurder even where the killer does not entertain the
actual intent to kill. That is, the Court ruled that an attenpted
nmur der cannot be shown with the theory that the defendant intended
to unintentionally kill with an abandoned and nalignant heart.

See al so, Keys v. State, 104 Nev. 736, 766 P.2d 270 (1988).
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In several cases where the charge was nurder, this Court
has simlarly found no error in the instructions informng the
jury that inplied nmalice, an abandoned and malignant heart, wll
warrant a murder conviction even where the accused does not harbor

the actual intent to kill. See Sherman v. State, 114 Nev. 998

965 P.2d 903 (1998); G eene v. State, 113 Nev. 157, 167-68, 931

P.2d 54, 60-61 (1997); Quy v. State, 108 Nev. 770, 777, 839 P.2d

578, 582-83 (1992). Thus, it seens that when the jury is properly
instructed, it may find that the killing is nurder if it is
acconpl i shed with an abandoned and nalignant heart w thout regard
to the actual intent to kill. The State's primary position, then
is that a jury in a murder case is properly instructed that a
murder conviction is warranted upon a finding of inplied malice.
Turning from the statutes to the actual instructions,
the issues are clouded just a bit because the court deviated from
the statutes by informng the jury that malice "may" be inplied
rather than "shall" be inplied.* As a whole, the net effect of
that deviation, if there was any effect, was to increase the
burden on the prosecution. Because a nurder conviction would be
warranted based solely on a finding of inplied malice, the
instruction that malice "may" be inplied either had no effect at

all, or it instructed the jury that a finding of an abandoned and

“This type of confusion could be avoided by changing the
shorthand term nology fromthe legislative "inplied nalice" to the
"depraved heart nurder" favored by scholars, or even the
"abandoned and nalignant heart" nurders as that phrasing is used
in the statutes. That, however, seens to be nore a matter of
customary usage than sonething that can be resolved by this Court.
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mal i gnant heart was not in itself sufficient to warrant a
conviction for nmurder. It is difficult to see how the defense
could be prejudiced by an instruction that nmay have increased the
State's burden.

The district court also found, alternatively, that if
the instructions were seen as describing a nethod of proving
express malice, an intent to kill, that the error was harnless
because the instruction only allowed a perm ssive inference, not a
mandatory presunption. Perm ssive inferences, in contrast to

mandatory presunptions, are not prohibited. Thonpson v. State,

108 Nev. 749, 838 P.2d. 452 (1992). Here, the instruction used
the permssive term "may." Therefore, there was no mandatory
presunption and therefore no error.

The jury in this case found MIton guilty of
first degree nurder. The instructions for first degree nmnurder
required the jury to find not only malice, but actual deliberation
and preneditation. It is quite difficult to see how the jury
could have found actual deliberation and preneditation w thout
having found express malice, an actual intent to kill. Cf. Doyle
v. State, 112 Nev. 879, 921 P.2d 901 (1996)(if instruction was
error, the error was harmess as jury necessarily also found
prenedi tation

M RANDA

Def endant's argunent regarding his notion to

suppress falls into tw areas. He first clains that his initial

inquiry regarding talking to a lawer required the officers to
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imedi ately stop the interrogation. He also clains that he did
not fully understand his rights. The latter is readily disposed
of . The tape provided substantial evidence by which the court was
able to determne that Defendant was fully aware of his rights.
For instance, at one point Defendant indicates that he does not
wi sh to be a "bitch" and does not wish to termnate the interview
by requesting a lawer, but that he will do so if the officers do
not convince him that they have indeed talked to the other
suspects. From that coment the district court was able to
determne that Defendant was fully aware that he had the ability
put a stop to the interview any tinme he wished nerely by asserting
his right to counsel. The court could also determne that
Def endant specifically declined to stop the interview for his own
pur poses.

Wiere findings of fact concerning whether a defendant
understood his rights are supported by substantial evidence, this

Court should defer to those findings. Brinmmage v. State, 93 Nev.

434, 567 P.2d 54 (1977). Here, the substantial evidence is the
tape of the interview itself. One viewwng the tape is left with
t he inescapable conclusion that Defendant was fully aware of his
rights and elected to continue the interview

There cones, then, the question of whether the officers
shoul d have term nated the interview.

In 1966, the Suprenme Court decided Mranda v. Arizona,

supra, announcing the general principle that before a suspect is

interrogated in a custodial setting, he should be advised of his
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fifth and sixth anmendnment rights. The Court later nade it clear
that this warning is not itself a constitutional requirenent but
is, instead, a judicially created prophylactic rule designed to
guard agai nst involuntary, and therefore, unreliable confessions.

M chigan v. Tucker, 417 U. S. 433, 444 (1974). Lately, the Court

agreed to consider the continuing vitality of the decision in
light of a federal statute governing the adm ssion of evidence in

federal courts. See Dickerson v. United States, Oder Ganting

Wit of Certiorari, Docket No. 99-5525, Decenber 6, 1999.
Since Mranda, the Court has explained and nodified the
scope of that decision with sone regularity. For instance, in

Edwards v. Arizona, 451 U S 477 (1981), the Court announced that

if a suspect clearly invokes his right to counsel, the
interrogation nust cease until the defendant has the opportunity
to confer with counsel. More recently, the Court ruled "[we
decline petitioner's invitation to extend Edwards and require |aw
enforcenent officers to cease questioning imediately upon the
maki ng of an anbiguous or equivocal reference to an attorney."

Davis v. United States, 512 U S 452, 459 (1994). The Court held

that the interrogation nust cease only after the suspect nmakes a
cl ear and unanbi guous objective display that he desires to consult
wi th counsel before answering any further questions.

The Court went on in Davis to rule that an anbi guous

request for counsel does not nean that the interrogator is limted
to seeking clarity. Instead, ruled the Court, absent an

unequi vocal demand for counsel, officers are free to just continue
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the interrogation. The Court noted "we decline to adopt a rule
requiring officers to ask clarifying questions. |If the suspect's
statenent is not an wunanbiguous or unequivocal request for
counsel, the officers have no obligation to stop questioning him"
512 U S at 461-62. Four concurring justices took issue with that
portion of the opinion, but that mnority position did not carry
t he day. See Souter, J., concurring, joined by Blackmun, J.,
Stevens, J. and G nsberg, J.

The prevailing majority did not make their decision in
ignorance of the real life difficulties some defendants may face.
The Court noted "[wje recognize that requiring a clear assertion
of the right to counsel m ght di sadvantage sone suspects
who- - because of fear, intimdation, lack of linguistic skills, or
a variety of other reasons--will not clearly articulate their
right to counsel although they actually want to have a |awer
present. But the primary protection afforded suspects subject to
custodial interrogation is the Mranda warnings thenselves.
"[Flull conprehension of the rights to remain silent and request
an attorney [is] sufficient to dispel whatever coercion 1is
inherent in the interrogation process.'" 512 U S at 460.

Some police officers mght well have inquired into
Def endant's subjective desires when he asked about the timng of
talking with a |awer. It is clear, however, that no rule of
constitutional law requires that solicitude and neither does the
judicially created prophylactic rule of Mranda and its progeny.

As the Davis Court noted, there had been sone great
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di spute anbng courts on the subject of anbiguous requests for
counsel . Some courts had held that an anbiguous request for
counsel had no effect, others had held that an anbi guous request
for counsel absolutely prohibited further questioning until after
the suspect consulted with counsel. A third group of courts had
hel d that an anbi guous request for counsel neans that there should
be no further questioning except questions designed to clarify the
suspect's w shes. This Court had apparently ruled with the third
group of courts that an anbiguous nention of counsel allowed

clarifying questions only. Sechrest v. State, 101 Nev. 360, 705

P.2d 626, 630 (1985). In that case, this Court relied on two
decisions of the Fifth Crcuit Court of Appeals. Those decisions
have now been discredited by Davis.

In Davis, the Court resolved the debate by noting that
the Mranda rules were not thenselves constitutionally required
except as a tool to ensure that unreliable involuntary confessions
are not presented to the jury. The Court noted that the Mranda
war ni ngs thenselves provides the primary protections afforded
suspects who are subject to custodial interrogation.

O course, an equivocal assertion of the right to
counsel wll always be a factor in determning if a confession is

vol untary. See Alward v. State, 112 Nev. 141, 912 P.2d 243

(1996) . I ndeed, the Davis Court recognized that as well. The

Court held, though, that the prophylactic rules should be limted
to their proper function of aiding the trial court in the search

for the truth by ensuring that involuntary and unreliable
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confessions do not taint a verdict. The Mranda rules standing
alone, ruled the Court, should not create a barrier to the search
for the truth by creating "wholly irrational obstacles to
legitimate police investigative activity." 512 U S. at 460. The

State contends that Davis has announced the correct rule of

constitutional law, and that Defendant's inquiry about when he
m ght be talking to a |awer was not such an unanbi guous request
to meet with counsel before any interrogation that the officers
were required to stop the interrogation.

The State al so contends that even under the nowrejected

mnority rule described in Sechrest, there was no error in

allowing the jury to hear the confession. Def endant asked the
officers, "Just out of curiosity, when do | get to talk to a
lawyer." H's coment can be taken literally to indicate that he

was nerely curious about the nmechanics of the assertion of his
rights, or his comments could be taken as a sort of casual feeling
that he mght wsh to speak to a |lawer at sone point. Thus, it
i s anbi guous or equivocal. The response of the officers in the
instant case was much like the response of the interrogator in
Sechrest. The officers rem nded Defendant of his rights, in which
he had been infornmed that he could "stop answering at any tine
until you talk to a |awer." Def endant was explicitly rem nded
that he could stop the interview at any tine. Detective Beltron
asked, nuch like the officer in Sechrest, "You wanna talk to us?"
Def endant replied forcefully, "sure.” Detective Canfield then

again rem nded Defendant that he could "stop at any tine," and
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Def endant again acknow edged being aware of his ability to stop
the interview at any tine. Only then did the officers continue
the interrogation.

The State contends, then, that even under the Sechrest
anal ysis there was no error. Nevertheless, the State invites this
Court to recognize that decision in Sechrest has been undercut by
the subsequent decision in Davis and to rule that the district
court not only reached the correct conclusion, but enployed the

correct anal ysis.
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M RANDA — “CUSTODI AL” | NTEROGATI ON

THE DI STRICT COURT DI D NOT' ERR I N DENYI NG THE
MOTT ON TO SUPPRESS.

A police officer nust give a suspect certain warnings prior

to initiating "custodial interrogation." Mranda v. Arizona, 384

U S 436 (1966). At |east sonme courts have ruled that at a notion
to suppress, the defendant, not the State, bears the burden of
denonstrating whether the circunstances of the interrogation

anounted to "custodial" interrogation. See United States .

Charles, 738 F.2d 686, 692 (1994).

In order to determne if an interview anounted to
"custodial" interrogation, the pertinent question is whether under
the totality of the circunstances, the reasonable person would

have felt free to | eave. California v. Beheler, 463 U S. 1121,

1125 (1983). The nere fact that an interview took place at a

police station does not nmake it "custodial". ld. at 1125. See

also Oegon v. Mthiason, 429 U. S. 492, 493, 495 (1977)(mere fact

that parolee was interrogated at police station does not render
interrogation "custodial."); Thonpson v. Keohane, 116 S. . 457
(1995).

Utimately, the "inquiry is sinply whether there was a
formal arrest or restraint on freedom of novenent of the degree
associated with formal arrest.” Stansbury v. California, 114

S.Ct. 1526, 1529 (1994).
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The test is whether the totality of the circunstances
reveal that the suspect's will was overborne by police m sconduct.

Col orado v. Connelly, 479 U S. 157 (1986). A confession obtained

by torture or physical coercion cannot be used at trial. Brown v.

M ssi ssi ppi, 297 U S. 278 (1936).

A trial court's ruling on a notion to suppress evidence
will not be disturbed if the ruling is supported by substantia

evidence. Brust v. State, 108 Nev. 872, 839 P.2d 1300 (1992).
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POST TRI AL MOTI ONS COMPLETE DI SCUSSI ON

Post trial notions avail abl e under the Nevada Revi sed

St at ut es and Nevada case | aw.

A. Mtions for newtrial. NRS 176.515
B. Mdttions to arrest judgnent. NRS 176.525

C. Post-conviction notions for a judgnent of
acquittal. NRS 176. 165.

D. Post-conviction notions to withdraw pleas. NRS
176. 165

E. Mdtions to correct illegal sentences. NRS 176.555

Mbtions for newtrial.

A. The basics.

1. Wo files? Defendant, not the
prosecuti on.

2. Were filed? In the court of
convi cti on.

3. Wen? Depends on the theory predicating
t he request.

a. Newy discovered
evi dence: two years after
the verdict or finding.

i NRS 176. 515

ii. See also Layton v. State, 89 Nev. 252,
510 P.2d 864 (1973) - wherein the court held
that it was okay to seek a newtrial while
the case was pendi ng on appeal, and do so

wi t hout requesting a remand first. A ruling
denying the notion woul d be independently
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appeal able, but if the District Court
indicated it was inclined to grant the
nmotion, the District Judge nust certify his
inclination to grant the notion. At that
poi nt the case may be remanded fromthe
Suprene Court.

b. "Any ot her
ground: " seven days
after verdict or
findi ng.

i. See Depasquale v. State, 106 Nev. 843,

803 P.2d 218 (1990) - wherein a | ower court
order denying a notion for a newtrial was
uphel d because the notion was filed on the
ei ght h day.

4. How? By filing witten pleadings
identifying the theory of relief, with
supporting points and authorities plus
supporting docunentation, if any. Also be
prepared to present live testinmony in the
hearing in support of the notion. The
enphasis in this hearing should be upon the
prej udi ce suffered by the client because the
decision to grant or deny the notion is

di scretionary and notions for a new trial
are not favored.

Theories for relief.
1. Newy discovered evidence.

a. Evidence is newy discovered
when the show ng satisfies the
seven factor test from McLenore v.
State, 94 Nev. 237, 577 P.2d 871
(1978) and its progeny.

b. Exanpl es.

i Wal ker v. State, 113 Nev. 853,
944 P.2d 762 (1997) - upheld | ower
court ruling denying new trial request
despite claimthat a defense w tness
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cl ai m

fail ed

t he

changed her testinmony after nmeeting with

a prosecutor and thus maki ng her unavail -
able to testify at trial and subject to

i npeachnent. Held: the new evidence
"woul d nmerely inpeach” the witness and was
not such as would create a reasonabl e
probability of a different result.

i Funches v. State, 113 Nev. 916, 944
P.2d 775 (1997) - upheld a | ower court
ruling denying a new trial request despite
a claimthat a co-defendant confessed to
anot her inmate. Held: no reasonable prob-
ability of a different outcone.

iti. D Agostino v. State, 112 Nev. 417,
915 P.2d 264 (1996) - upheld a | ower court
order denying new trial request despite

t hat prosecutor had an undi scl osed pl ea
bargain with a prosecution wi tness. Held:
si nce defense counsel exam ned the w tness
concerni ng any agreenents or possible bias
regardi ng "pendi ng charges," defendant

to exercise reasonable diligence to discover
information "during trial” and no reasonabl e
probability of a different outconme would
result.

V. Jones v. State, 108 Nev. 651, 837 P.2d
1349 (1992) - wherein a | ower court order
denying a new trial request was reversed
because a w tness who was subpoenaed by the
defense elected to remain silent, but the

el ection was the result of coercion.

V. Sanborn v. State, 107 Nev. 399, 812
P.2d 1279 (1991) - reversed a | ower court
order denying a new trial request because
new y di scovered evidence woul d have

i npeached a key witness on a material matter
thus rendering a different result reasonably
pr obabl e.

Vi . Cemv. State, 104 Nev. 351, 760 P.2d
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P. 2d
ruling
despite the claim

Mannon' s

had

of

duty

103 (1988) - upheld a ruling denying a new
trial request because the newly discovered
evidence would nerely contradict a w tness'
prior testinony.

vii. Young v. State, 103 Nev. 233, 737 P.2d
512 (1987) - upheld a | ower court ruling
denying a new trial request despite a claim
indicating Young failed to testify at trial
about the invol venrent of another alleged
murderer owng to fear of reprisals. Held:
Young knew of the alleged involvenent of the
all eged nmurderer prior to trial and the

evi dence was therefore not newly discovered;
the presentation of this "newly discovered
evi dence" was not such as woul d nmake a
different result probable on re-trial.

viii. MCabe v. State, 98 Nev. 604, 655

563 (1982) - upheld a | ower court ruling
denying new trial relief. The nature of the
new y di scovered evi dence was not discl osed
in the opinion, but the court neverthel ess
referred to it as "newy avail abl e" evidence
(what ever that neans).

I X. Mannon v. State, 98 Nev. 224, 645
433 (1982) - upheld a | ower court
denying a new trial request

that Mannon's | awer had represented anot her
fell ow who confessed to the crine to

| awyer, who in turn renained silent
respecting the adm ssion or confession.
Held: the information did not constitute
new y di scovered evi dence because counsel
tinmely knowl edge of its existence.
Nevert hel ess, the Court reversed Mannon's
conviction owng to ineffective assistance

counsel stemming froma violation of his

of loyalty. Counsel should have w t hdrawn
fromhis representati on of Mannon and
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501

trial

heari ng.

informed the Court of the conflict of
i nterest which necessitated his w thdrawal .

X. King v. State, 95 Nev. 497, 596 P.2d

(1979) - Upheld a | ower court ruling denying
new trial request despite a claimthat a
prosecution witness commtted perjury. The
evi dence showed that while the w tness had
been tape recorded by a defense investigator
and in that interview admtted |ying at
trial, she denied making the statenments to
the detective and affirnmed her original

testinmony in the notion hearing. Held: the
newl y di scovered evidence could only be used
to i npeach the w tness; such evidence nmay be
sufficient to justify the granting of a new
trial if the witness inpeached is so
inportant that a different result nust
follow. Here the witness' testinony was not
so crucial that a different result woul d be
required if she were inpeached.

Xi . McLenore v. State, 94 Nev. 237, 577
P.2d 871 (1978) - upheld | ower court order
denying new trial request despite a claim
that an eyewitness' failure to identify a
second suspect in a robbery drew her eye-
wi tness identification of MLenore into
question. Held: the failure of the
eyewitness to identify the second suspect
was imuaterial to the eyew tness’
credibility in positively identifying
McLenore as the robber.

xii. Lightford v. State, 91 Nev. 482, 538
P.2d 585 (1975) - upheld lower court ruling
denying new trial request despite claimthat
new evi dence showed Lightford to have been
entrapped because Lightford failed to prove
an unl awful entrapment in the notion

Hel d: no reasonabl e probability of a

different result on re-trial.
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P. 2d

di scovered,

t he

Xiii. Biondi v, State, 101 Nev. 252, 699
P.2d 1062 (1985) - upheld a | ower court

denying a new trial request despite the

subm ssion of an affidavit fromBiondi's co-
def endant indicating that he, not Biondi,

st abbed the decedent and had |ied during the
trial when he disclained any responsibility
for the killing. Held: +the affidavit was
not new y di scovered because the information
was devel oped by the defense investigator
prior to trial, and would not constitute

evi dence whi ch woul d probably change the
result because the co-defendant's statenents
excul pating Biondi had been presented to the
jury through other w tnesses and been
rejected at trial.

Xi V. AQiver v. State, 85 Nev. 418, 456

431 (1969) - upheld a |ower court order
denying a new trial request. diver argued
he did not make a hand to hand sal e of
heroin, but rather nerely handed anot her
fellow a dime for a phone call. The other
man was subpoenaed for trial, but l|ater
refused to testify, citing the fifth
anmendnent and the inpact of that invocation
on his inpending request for probation. In
the notion hearing, however, the man
confirmed Aiver's account, admtting the
heroin cane froma third person, not Qdiver.
Hel d: the evidence was not newy

but coul d have been acquired through
reasonabl e diligence. The Court rejected

claimthat the invocation of the fifth
anmendnent nade the man unavail abl e, because
AQiver's lawer "capitulated" in the nerits
of the privilege assertion wthout first
testing its "legal correctness.”

XV. State v. Crockett, 84 Nev. 516, 444
P.2d 896 (1968) - upheld | ower court order
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evi dence
mur der

pr esent

sai d

t hat

W t ness

t hat

to

court

have

granting new trial request. The new
i nvol ved an eyew tness account of the

whi ch included sworn testinony that Crockett
was neither involved in the nmurder or
at the crinme scene. Wile the account
contradicted a prosecution wtness who

he saw Crockett running fromthe scene, the
court held this contradiction was not nere
i npeachnent, but went to the essence of
Crockett's defense; the court also found

whil e t he defendant had known of this

pretrial, the defense used reasonabl e
diligence to secure his attendance, even
t hough they were unsuccessful.

XVi . Pacheco v. State, 81 Nev. 639, 408
P.2d 715 (1965) - upheld a | ower court order
denying a new trial request despite the

di scovery of evidence that would constitute
an alibi. Held: since the noving papers

di scl osed only a concl usi onary st at enent

new evi dence has been di scovered, materi al

t he defense and which could not with
reasonabl e diligence have been discovered
and procured at trial and the concl usionary
cl aimwas not backed up with proof in the
noti on hearing, Pacheco failed to establish
reasonabl e diligence. Accordingly, the

did not deci de whether the new evi dence was
currul ative, or whether it would probably

changed the result in a re-trial.

"O her G ounds”

Juror M sconduct (Note: NRS
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new

sati sfi ed.

order

t he

prej udi ce

claim

i VWhite v. State, 112 Nev. 1261, 926

291 (1996) - upheld | ower court denial of

trial request despite claimof juror

m sconduct. M sconduct invol ved bl atant
raci al bias occurring during jury

del i berations, but was found not to deprive
defendant of a fair trial.

i Roever v. State, 111 Nev. 1052, 901
P.2d 145 (1995) - reversed | ower court order
denying new trial request. M sconduct

i nvol ved witness-juror contact during recess
designed by the witness to curry favor with
the juror. Held: while not al

W tness/juror contacts require new trials,
relief nust be granted unless it appears
beyond a reasonabl e doubt that no prejudice
occurred; here, the burden was not

iii. Lane v. State, 110 Nev. 1156, 881
P.2d 1358 (1994) - upheld a | ower court

denying a new trial request despite claim of
juror msconduct. M sconduct involved a
juror who brought extrinsic information (a
jury "handbook"”) into the jury room and read
it to fellow jurors during deliberations.
Hel d: no abuse of discretion because (1)

juror was renoved, (2) the remaining jurors
wer e canvassed regardi ng any influence that
may have been caused, if any, by the renoved
juror's msconduct, and (3) the jury was
ordered to start deliberations anew. This
showi ng overcane the presunption of

and proved beyond a reasonabl e doubt that no
prej udi ce was present.

iv. Echavarria v. State, 108 Nev. 734,
839 P.2d 589 (1992) - upheld a | ower court
denial of a newtrial request despite a
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(1)

an

t he

of juror msconduct. M sconduct involved

juror's failure to advise he had been a
victimof a crine twenty four years earlier,
which was rejected owing to the fact that no
evi dence of intentional conceal nent was
shown, (2) a juror researched whether he
could sit on a capital case and renmain true
to his religious beliefs was rejected given
the voir dire questions and the absence of
any and (3) clains that sonme jurors watched
news reports was al so rejected because the
jurors deni ed having done so in the notion
heari ng and the defendant failed to prove
any influence.

V. Rowbottom v. State, 105 Nev. 472, 779
P.2d 934 (1989) - reversing a | ower court

order denying a new trial request based on
juror m sconduct. The m sconduct involved

i ndependent investigation, the results of
whi ch were all egedly communi cated to ot her
jurors in a capital nurder trial. Held:

| ower court ruling that m sconduct was
harm ess was erroneous.

Vi . Hui v. State, 103 Nev. 321, 738 P.2d
892 (1987) - reverse |lower court order
denying a new trial request based on juror
m sconduct. The m sconduct invol ved the

di scl osure by one juror to other jurors the
contents of a newspaper article regarding

defendant's first trial. Held: even though
the district judge exam ned each juror
regarding the effect of this disclosure and
all but one disclained any affect, one juror
was enough to find prejudicial error.

Vii. Pendl eton v. State, 103 Nev. 95, 734
P.2d 693 (1987) - reversing a | ower court
order denying a new trial request based on
juror msconduct. The m sconduct involved a
visit to the accident scene in a fel ony DU
case the results of which were reported to
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prej udi ci al .

order

j uror

| sbel

prej udi ce,

and

of

j uror

on

the jury and weighed in their deliberations
on causation. See also Russell v. State, 99
Nev. 265, 661 P.2d 1293 (1987) - wherein a
juror timed the drive fromCarson City to
Reno and this conduct was deened

Viii. | sbell v. State, 97 Nev. 222, 626
P.2d 1274 (1981) - upheld a | ower court

denying a new trial request. The m sconduct
i nvolved a juror who expressed a change of
heart after the verdict was in, another

who di scussed evidence in deliberations with
her husband, and a third who i ndi cated

had to be guilty because the G and Jury
indicted him Held: the prosecutor
sust ai ned his burden of show ng no

because the change of heart cane too late

no new vote was taken; the husband had no
contact with the case and did not advise or
threaten the juror to render a certain
verdict, and the third juror deni ed making
the statenment deened prejudicial and this
stat enent was corroborated by six other

w tnesses. Consequently there was no

i ntentional conceal nent by the third juror

any all eged bi as.

i X. Little v. State, 97 Nev. 149, 625
P.2d 512 (1981) - upheld a | ower court order
denying a new trial request based on juror

m sconduct. The m sconduct invol ved

conceal ment regarding disbelief in the
presunption of innocence and the ability to
follow jury instructions. Held: while

affidavits are not generally adm ssible to
i npeach a verdict, they will be adm ssible
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and

a claimof "intentional conceal nent" of
potential bias or prejudice. The record in
this case, however, reveal ed no intentional
conceal nent.

X. Bushnell v. State, 95 Nev. 570, 599
P.2d 1038 (1979) - reversing a | ower court
order denying a new trial request. The

m sconduct involved a foreman's m srepre-
sentation of an answer a district judge gave
in response to a jury questionnaire during
del i berations. The m sconduct was supported
by one affidavit of one juror. The district
judge held the affidavit was not adm ssible
to inpeach the verdict. Held: Reversed for
inquiry into whether m sconduct occurred,

if so, newtrial would be granted unless it
appeared beyond a reasonabl e doubt that no
prejudice resulted fromthe foreman's

m sconduct .

Xi . Wal ker v. State, 95 Nev. 321, 594
P.2d 710 (1979) - upheld a | ower court order
denying a new trial request. M sconduct
involved juror's failure to reveal he had
been the victimof a crime and who had
commented on this event during jury delib-
erations. The district judge found no

i ntentional conceal ment, and, after an
evidentiary hearing, found no juror was

i nproperly influence by the alleged

m sconduct .

Xii. State v. Thacker, 95 Nev. 500, 596
P.2d 508 (1979) - upheld a | ower court order
granting a new trial. M sconduct involved a

presentation by a juror of special know edge
regarding a fact crucial to Thacker's
prosecution. Relief was prem sed on the
juror's own testinony in the notion hearing;
no evi dence regarding the influence of this
evi dence was presented by the State.
Accordingly, the presunption of prejudice
remai ned i ntact.
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at

298

i nsufficient

Xiii. Barker v. State, 95 Nev. 309, 594
P.2d 719 (1979) - upheld a |l ower court order
denying a new trial request. M sconduct

i nvol ved i ndependent research of the effects
of heroin on the human m nd. Hel d:

m sconduct was present, but not prejudicial
given the facts of Barker's case.

Xi V. Lews v. State, 94 Nev. 727, 588
P.2d 541 (1978) - upheld a | ower court order
denying a new trial request. M sconduct

i nvol ved di scussi on of evidence and

by three jurors before case was submtted to
them for deliberation. Held: district
judge did not err in denying the notion,
because (1) jurors indicated their decision
was based solely on the evidence presented

trial, (2) jurors indicated their

di scussions did not affect their

deli berations, and (3) the defendant's right
to a fair trial was not prejudiced.

b. Sufficiency of
evi dence (or when the
district judge disagrees with
the jury's verdict after an
i ndependent eval uation of the evidence.)

i State v. Corinblit, 72 Nev. 202,

P.2d 470 (1956) - wherein the court held it
was error for the trial court to take the

case fromthe jury by disnissing the action
at the close of the prosecution's case in
l[ieu of giving the jury an advisory
instruction to acquit because of

evi dence, which instruction the jury could
freely ignore.

ii. State v. Busscher, 81 Nev. 587, 407
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exi st

consi der

P.2d 715 (1965) - wherein the court stated

the district court nmay grant a notion for a
new trial followng a guilty verdict where

the court finds the evidence is in conflict
and di sagrees with the jury's resol ution.

. Washi ngton v. State, 98 Nev. 601,
655 P.2d 531 (1965) - wherein the Suprene
Court, in contrast to the district court's
ruling, concluded that the trial court
possesses | awful authority to consider
notions for new trial prem sed on the
theory of insufficient evidence. In doing
so, the court held that "other grounds”

when the district judge disagrees with the
jury's verdict after an independent

eval uation of the evidence, citing Busscher.
The court also nmade the fine distinction
bet ween cases in which the trial judge

di sagrees with the jury's resol ution of
conflicting evidence and cases in which the
court concl udes the evidence is not
sufficient to justify a rational jury from
finding guilt beyond a reasonabl e doubt.

In the latter situation, a newtrial is not
permtted and the defendant is rel eased.

In the fornmer, a newtrial is required.

i V. State v. WIson, 104 Nev. 405, 760
P.2d 129 (1988) - wherein the court, in an
effort to clarify the dicta in Washi ngton,
concluded that the district courts of Nevada
do not have authority to dism ss crimnal
charges for insufficiency of evidence
following a jury verdict of guilty.
Accordingly, the | ower court order was
reversed to allow the trial judge to

a notion for a new trial.

V. State v. Wl ker, 109 Nev. 683, 857
P.2d 1 (1993) - wherein the court attenpted
to resol ve the apparent confusion between

grants of new trial prem sed on insufficient
evi dence versus grants of new trial based on

36



i ndependent eval uati on of evidence that is

conflicting. |In doing so, the court
observed that insufficiency of evidence occurs
when t he prosecution has not produced a
m ni mum
t hreshhol d of evidence upon which a
conviction may be based. |In contrast, the
court remarked, a conflict of evidence
occurs
where there is sufficient evidence presented
at trial which, if believed, would sustain a
conviction, but the evidence is contested
and
the district judge, in resolving the
conflicting evidence differently fromthe
jury, believes the totality of evidence
fails
to prove the defendant guilty beyond a
reasonabl e doubt. (Note: Crockett v.
St at e, 84 Nev. 516, 444 P.2d 896 - wherein the
court ruled that credibility alone is not the
test; instead, the trial judge nust review
t he evidence "in their entire light." The
court went on to further anplify the
di stinction by noting that the double
j eopardy cl ause does not bar the
prosecution of a defendant where new trial is
grant ed because the trial judge di sagrees the
jury's resol ution of conflicting
evi dence. But where a district j udge

concl udes that the evidence was not
sufficient to justify a rational jury in
finding guilt beyond a reasonabl e doubt, a
new trial is not permtted and the defendant
nmust be rel eased. Consequently, the court
held that a district judge could grant a new
trial following the return of a guilty
verdi ct where he or she disagreed with the
jury's resolution of conflicting evidence,
but not where there was insufficient

evi dence to support a guilty verdict. The
|atter exerci se could be conducted by the
appel | ate

court on review. (On Cctober 1, 1991, the
| egi slature enacted NRS 175. 318 whi ch
af f ords
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exi st

Hel d:

fal se,

was

the trial courts the power that did not
at the tinme Wal ker was deci ded).

vi. State v, Purcell, 110 Nev. 1389, 887
p.2d 276 (1994) - wherein the court
reaffirmed the standard in Walker in a State
appeal of a granted new trial request.

| ower court order affirned.

C. Wt ness
recantati ons and the
conf essi ons of others.

i Callier v. Warden, 111 Nev. 976, 901
P.2d 619 (1995) - wherein a State w tness
recanted her testinony regarding who killed
the decedent. A notion for new trial was
filed but denied in the trial court. The
Suprene Court affirmed. In doing so, the
court announced the follow ng four-part

test for evaluating recantation cases (1)
Was the trial court satisfied that the trial
testinmony of the recanting w tness was

(2) the evidence showi ng that the fal se
testinony is newy discovered, (3) the

evi dence coul d not have been di scovered and
produced for trial even with the exercise of
reasonabl e diligence, and (4) it is probable
that had the fal se testinony not been
admtted, a different result would have

occurred at trial. Each conponent nust be
satisfied in order for a newtrial to be
granted. In Callier's case, there was a

mul tiple failure.

i Wal ker v. State, 113 Nev. 853, 944
P.2d 762 (1997) - wherein a State w tness

accused of changing her testinony after
neeting with the prosecutor, but the Suprene
Court ruled that the evidence was not newy
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of

request

di scovered; it was available but omtted as
result of a tactical decision, and was not
sufficient weight as to lead to a different
result.

. Cutler v. State, 95 Nev. 427, 596
P.2d 216 (1979) - wherein Cutler's co-

def endant, M chael Bowran, nade hi nsel f
unavail able for Cutler's trial on the

advi ce of counsel, but later admtted that
he had denonstrated a strangl ehold on the
decedent, tied the victimup and hidden him
behind a bed. Inplicitly, Bowran suggested
Cutler had not coonmitted the nurder. Conse-
guently, Cutler sought a newtrial given
Bowran's newl y di sclosed information. The
Nevada Suprene Court, however, upheld the

| oner court order denying the new tri al
request concluding that the testinony of
co-def endants or acconplices who, follow ng,
their own convictions, attenpt to excul pate
anot her by accepting responsibility, should
be enbraced with extreme caution. The trial
j udge, presumably, found Bowran's remarks

i ncredi ble, and the Suprene Court agreed,
noting as well that Bowman's information,
considered in conjunction with the trial
transcript, was cumul ative, contradicted and
in part, incul patory.

Prosecutori al m sconduct.

i Brady violations. See for exanple
Arnstrong v. State, 96 Nev. 175, 605 P.2d
1142 (1980) and Simons v. State, 112 Nev.
91, 912 P.2d 217 (1976).

i State v. Carroll, 109 Nev. 975, 860
P.2d 179 (1993) - wherein a new trial

was predicated on inproper references to the
defendant's in-custody status, despite an
order inlimne to the contrary. Although
the trial court granted the notion for a new
trial, the Nevada Suprene Court reversed
since it was undisputed that the
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prosecutor's nmention of Carroll's in-custody

stat us was i nadvertent and

uni ntentional. The Suprene Court al so
noted that Carroll's conviction rested on
over whel m ng and uncontroverted evi dence
of guilt. Accordingly, the court rul ed

that the trial judge had abused his
di scretion.

1. Mtions to arrest judgnent.

A. Statutory authority: NRS 176.525. The court shal
arrest judgnment if the indictment, information or
conpl ai nt does not charge an offense or if the court
was W thout jurisdiction of the offense charged. A
nmotion in arrest of judgment shall be nade within
seven days after determnation of guilt or within
such further time as the court may fix during the
seven day peri od.

B. Case | aw.
1. Nevada cases. None of recent vintage.
2. Decisions fromother jurisdictions.

| V. Post-conviction notions for a judgnent of acquittal.

A Statutory authority: NRS 175.381

(2) The court may, on a notion of a
defendant, or on its own notion, which is
made after the jury returns a verdict of
guilty, set aside the verdict and enter a
j udgnment of acquittal if the evidence is
insufficient to sustain a conviction. The
notion for a judgnment of acquittal nust be
made within seven days after the jury is
di scharged, or within such further tinme as
the court may fix during that period.

(3) If anmtion for a judgnent of acquittal

after a verdict of guilty pursuant to this
section is granted, the court shal
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evi dence.

def endant

t hat

this

al so determ ne whether any notion for a new
trial should be granted if the judgnent of
acquittal is thereafter vacated or

reversed. The court shall specify the
grounds for that determnation. |If the
nmotion for a newtrial is granted
conditionally, the order thereon does not
affect the finality of the judgnent.

If the notion for a newtrial is granted
conditionally, and the judgnent is reversed
on appeal, the new trial nust proceed unless
t he appel l ate court has ot herw se ordered.
If the notion is denied conditionally, the
def endant on appeal may assert error in that
denial, and if the judgnent is reversed on
appeal , subsequent proceedi ngs nmust be in
accordance wth the order of the appellate
court.

B. Cases:

i. Evans v. State, 112 Nev. 1172, 926
relying
on NRS 175.381 (2) reaffirmed its view that
a district court lacks authority to grant a

P.2d 265 (1996) wherein the court,

new trial based on insufficiency of

The court held that when there is truly

i nsufficient evidence to convict, a

must be acquitted. Consequently, the trial

j udge must set aside a verdict of guilty and
enter a judgnent of acquittal prem sed on
NRS 175.381 (2). Evans, however, argued

the standard of review was the sane for
grants of newtrial. The court rejected

claimand stated in contrast to conflicting
evi dence, insufficiency of the evidence

occurs when the prosecution has not produced
a mninmumthreshhold of evidence upon which

conviction may be based, even if such
evi dence were believed by the jury.
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Consequently, the court held that this
standard clearly does not allow the district
court to act as a "thirteenth juror"” and
re-eval uate the evidence and credibility of
wi t nesses. Since Evans had confused the two
standards, his claimthat the trial judge
erred in failing to grant his notion for a

j udgnment of acquittal |acked nerit.

V. Post conviction notions to w thdraw pl eas.

V. Motions to correct illegal sentences.
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THE USE OF PHOTOGRAPHI C EVI DENCE

PRESENTATI ON BY

RI CHARD A. GAMM CK
DI STRI CT ATTORNEY
WASHCE COUNTY
RENO, NEVADA

I . 1 NTRODUCTI ON

Phot ogr aphi ¢ evi dence is sone of the nost powerful evidence you
can use in atrial to convince a jury that yours is the good and
j ust cause. “Photographs” are defined to include stil

phot ographs, xray filns, video tapes and notion pictures. See
FRE (Federal Rules of Evidence) 1001. Phot ographs can bring the
crine scene, the victim the defendant and all other aspects of
the crime before the jury. As one of the nbst dynam c types of
evi dence, phot ographs can nake or break a case.

Experts in the field tell us that sight contributes to seventy-
five percent of our learning curve. We retain twenty percent of
what we hear, thirty percent of what we see and fifty percent of
what we both hear and see. The use of photographs to help
explain a point greatly increases what a jury will retain when
they retire to deliberate your case.

Most of the references in this outline and during the
presentation focus on the Federal Rules of Evidence which are
found in Title 28 of the United States Code. Wil e nost
jurisdictions have adopted the Federal Rules of Evidence in al
or in part, you are cautioned to use this outline as the
starting point for your research and not as the end al
authority.

Phot ogr aphi ¢ evi dence is sonme of the nbst danmagi ng evidence to
the defense. It is not readily subject to i npeachnment nor can it
be easily cross-exam ned. A photograph is what it is and says
what it says. For these reasons it will be subject to rigorous
attacks. You need to be fully prepared to present your
phot ogr aphi ¢ evi dence. A photograph truly is “worth a thousand
wor ds” .

1. TYPES OF PHOTOGRAPHS
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There are generally two very broad evidentiary categories for
phot ographs. Denonstrative evidence includes those photographs
that depict the crinme scene, the surroundi ng area, dangerous
itens such as explosives or firearnms, and commonly to depi ct

vehi cles, since they are generally too large to drag into a
courtroom Real evidence, also known as the “silent wtness”
appears in the formof surveillance tapes or photographs. Crines
i n conveni ence stores, banks, or casinos wll very often involve
this type of evidence.

A CRI ME SCENE PHOTOCGRAPHS

Crime scene phot ographs all ow you the opportunity to transport
the jury to the actual |ocation where the crine actually
occurred. Al too often, by the tine the matter goes to trial,
the crime scene is changed to such an extent that a personal
visit is not appropriate. There is also the practi cal
consideration that nost judges don’t want to interrupt a trial
to make arrangenents to transport a jury to the scene.

In addition to the scene itself, photographs need to be taken of
t he surrounding area to show such things as avenues of approach
or escape (ingress/egress) and possibly a nodus operandi. Aerial
phot ographs are al so of great benefit where the scene covers a

| arge geographical tract, or it is helpful to show the jury how
the crime scene fits in the big picture.

B. VI CTI'M

It is inperative, and far too often overl ooked, that photographs
be taken of the victimat the scene or inmediately thereafter.
Time and again, cases go to trial where the jury is presented an
oral description of victims injuries without receiving the
benefit of that 8 x 10 or 16 x 20 gl ossy photograph. If bruising
or loss of a function of sone nenber of a person’s body is at

i ssue, then arrangenents should be nmade to take follow up

phot ographs a few days | ater when those injuries are nost

pr onounced.

If the victimhas died, arrangenents should be nmade to obtain
live or pre-death photographs. Autopsy photos should very
graphically explain the cause of death at a minimum Injuries to
the body or identifying marks, as well as bruising, or
particul ar or unique tool patterns should all be recorded. X-
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rays are particularly inportant in child abuse cases where
previ ous and skeletal injuries can be denonstrat ed.

C. DEFENDANT

Finding out two nonths after the crinme, after the tape has

al ready been recycled, that there were surveillance caneras at
your crime scene is disappointing to say the |l east. One of the
first things the police or your investigators should do is check
for any surveillance caneras, not only in the business itself,
but on adjoi ni ng businesses or in parking lot(s). Wth today’s
abundance of home video recorders, it mght also be prudent to
go public to see if anyone recorded your particular crinme.

The “six pack” or the photo line-up is used extensively as a
police investigative tool. The photographs need to be simlar
and any itens which woul d suggest a prior crimnal history
shoul d be renoved. The origi nal photographic |ine-up should be
mar ked and placed in evidence so it is available for court.

If a physical line-up is used, again, it nust not be suggestive;

i.e. five men with beards and the defendant is clean shaven. A
of the participants in the |ine-up should be photographed
separately as well as photographs nade of the entire line-up so
that any challenges in court can be answered.

“Booki ng” phot ographs are often used in the photographic |ine-
up. They may al so be used in the courtroom as evidence of a

def endant’ s appearance at the tine of the crine and the arrest,
particularly, where the defendant has altered his/her

appearance. Again, all reference to the booking, as well as
crimnal history, nmust be elimnated so it is not prejudicial to
the defendant. Additionally, you as the prosecutor and all of
your w tnesses should be aware that you are not to refer to them
as “booki ng” photos or “nugshots”.

| f the defendant has particular tattoos, or identifying marks
whi ch have been relied upon by witnesses in the case, again,
phot ogr aphs shoul d be taken. Renenber that any type of gang
affiliation nmust be relevant to the issues at hand before it can
be given to a jury. See Dawson v. Delaware, 112 S.Ct. 1093503 US
159 (1992)
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If there is an issue of injury to the defendant or a major crine
has occurred, the defendant shoul d be photographed with cl ose-
ups of the injuries. This way of fensive and defensive wounds are
preserved. Full |ength photographs are recomended where
identification nmay be at issue.

I11. ADM SSI BI LI TY | SSUES
A GENERAL | SSUES
1. RELEVANT EVI DENCE

“Rel evant evi dence” means evi dence having any tendency to nake
the existence of a fact that is of consequence to the

determi nation of the action nore probable or | ess probable than
it would be without the evidence. FRE Rule 401. This does not
mean that the evidence needs to be directed toward a matter in
di spute. Charts, photographs, views of real estate, nurder
weapons and many other itens are universally offered and
admtted as an aid to understandi ng, although they may not be in
contenti on.

An acquai ntance of the defendant was allowed to testify that
surveil |l ance phot ographs taken during the course of a robbery
were in fact the defendant, even though the acquai ntance was not
present during the crinme. The defendant had changed his
appearance at the time of trial making identity relevant. See
FRE Rul e 402; US V. Jones, C A 8 (Neb.) 1977, 557 F.2d 1237.

A “nmugshot” phot ograph was found rel evant where it denonstrated
the difference between the defendant’s appearance at the tine of
the crime and at the tinme of trial. All witing on the

phot ograph was taped over and the jury was instructed to draw no
i nferences fromthose conceal ed portions. See US v. Johnson,
CA 4 (S.C) 1974, 495 F.2d 378, certiorari denied 95 S.C. 111
419 US 860, 42 L.Ed.2d 95.

To be rel evant, photographs nust accurately depict the place or
thing in question. The trial court properly refused photographs
of fered by defense as being irrel evant, when the defense cl ai ned
that the officer’s view was obstructed during the course of a
drug transaction. The difficulty was that the photographs did
not depict the area where the officer’s had conducted their
surveillance. See US v. Akers, C. A D.C. 1983, 702 F.2d 1145, 226
U. S. App. D.C. 408.
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Here are sone of the theories available which nay be offered to
a court to show the rel evancy of photographs:

. to establish the corpus delicti or elenments of
the crine;

. to establish the cause, manner or tine of death;

. to reflect on sone aspect of the defendant’s
i ntent;

. to assist in establishing the degree of the
crine;

. for identification of the victimor to prove that

the victi mwas a human bei ng;

. to refute self-defense, accident or any other
def enses;

. to prove aggravating circunstances;

. to corroborate a witness statenents or

description; or

. to corroborate the defendant’s adm ssions or
conf essi on.

2. BEST EVI DENCE

To prove the content of a witing, recording or photograph, the
original witing, recording or photograph is required, except
as otherwi se provided in these rules or by Act of Congress. FRE
Rul e 1002. The purpose of the best evidence rule is to prevent

i naccuracy and fraud when attenpting to prove the contents of a
witing (photograph). US v. Yamn, C A5 (LA ) 1989, 868 F.2d
130, 10 U.S.P.Q 2d 1300, re-hearing denied, certiorari denied
109 S. ¢t

3258, 492 US 924, 106 L.Ed.2d 603. The best evidence rule is
not always an inflexible and an unyielding rule and a
reasonabl e discretion is vested in the trial court in the
application of this rule. Atchison, T. and S.F. Ry. Co. v.
Jackson, C. A 10 (Kan.) 1956, 235 F.2d 390; Roberts v.

Hol | ocher, C. A.8 (M.) 1981, 664 F.2d 200; USv. Flening, C A7
(rrr.) 1979, 594 F.2d 598, certiorari denied 99 S. . 2863, 442
US 931, 661 L.Ed.2d 299; US v. Franks, C. A 6 (Tenn.) 1975, 511
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F.2d 25, certiorari denied 95 S. C. 2654, 422 US 1042, 45

L. Ed. 2d 693, certiorari denied 95 S.C. 2656, 422 US 1042, 45
L. Ed. 2d 693, certiorari denied 95 S.C. 2667, 422 US 1048, 45
L. BEd. 2d 701.

Still photographic images made fromthe videotape in a bank
during the course of a robbery have qualified as an origina
writing, recording or photograph. See US v. Perry, C. A8 (Ark.)
1991, 925

F.2d 1077, certiorari denied 112 S. C. 152, 502 US 849, 116

L. Ed. 2d 117.

The best evidence rule requires only that a party seeking to
prove the contents of a docunent or photograph introduce the
original, or explain why it cannot be produced. US v. Rose,
CA7 (Ill.) 1978, 590 F.2d 232, certiorari denied 99 S.C
2859, 442 US 929, 61 L.Ed.2d 297.

A duplicate is adm ssible to the sane extent as an origina
unless (1) a genuine question is raised as to the authenticity
of the original or (2) in the circunstances it would be unfair
to admt the duplicate in lieu of the original. FRE Rule 1003.
To prevent a duplicate frombeing admtted into evidence, the
opposi ng counsel has the burden of proof to show that there is a
genuine issue as to the authenticity of the unintroduced
original, or as to the trustworthiness of the duplicate, or as
to the fairness of substituting the duplicate for the original.
US v. Georgalis, CA5 (Fla.) 1980, 631 F.2d 1199, re-hearing
deni ed 636 F.2d 315.

Usi ng Federal Rule FRE 1002 and FRE 1003 in conjunction,

phot ographs of docunents fromwhich a drug agent read at trial
were adm ssi ble as duplicates of originals even though the
phot ogr aphs were not the *“best evidence”. US v. Stockton, C A 8
(Mb.) 1992, 968 F.2d 715, re-hearing deni ed.

3. PROBATI VE VALUE

Al t hough rel evant, evidence may be excluded if its probative
val ue is substantially outweighed by the danger of unfair

prej udi ce, confusion of the issues, msleading the jury, or by
consi derations of undue delay, waste of tinme, or needless
presentation of cunul ative evidence. FRE Rule 403. Tests to be
applied in admtting photographs is whether the prejudicial

ef fect of photographs outwei ghs their probative value. The

adm ssion of photographs is within the sound discretion of the
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trial court and will not be overturned unless that discretion is
abused. Gblinv. US C A8 (M.) 1975, 523 F.2d 42, certiorar
denied 96 S.C. 1470, 424 US 971, 47 L. Ed.2d 739.

Where the identification of a drug crine defendant was at issue,
and t he phot ograph depicted himin expensive clothing with gold
jewelry, the court found that it was not so prejudicial as to
out wei gh the probative val ue, even though a jury could possibly
interpret the photograph as depicting the defendant as a “drug
courier”. US v. Chanbers, C. A 9 (Cal.) 1990, 918 F.2d 1455.

A finding was rmade that the probative val ue outwei ghed any
prejudicial effect in atrial for possessing an unregistered
machi ne gun where phot ographs showed not only the subject
machi ne

gun, but several other weapons. See US v. Htt, CA9 (O.)
1992, 981 F. 2d 422.

A court has also held that the wei ghing of the probative val ue
agai nst any possi bl e prejudice concerning arguably gruesone

phot ographs coul d not be done prior to trial but would have to
be done in the context of the issues in trial as they devel op.
US v. Cheely, D. Al aska 1992, 814 F. Supp. 1430, affirned 21 F. 3d
914, affirmed 36 F.3d 1439. Phot ographs of gunshot victins were
al so found to be probative of “especially heinous, atrocious or
cruel” aggravating circunstance. Booker v. State, 449 S. 2d 209,
216.

4. FOUNDATI OV AUTHENTI CATI ON

Al too often the objection heard from defense concerning

phot ographs is that a proper foundation has not been laid since
t he phot ographer is not available. Normally, this is one

obj ection that borders on the ludicrous. In nost instances, it
is not the photograph itself that is of evidentiary val ue, but
the subject matter of the photograph that is inportant. Any

per son who has actual know edge of the subject matter that is
depicted in the photograph can be used to lay the foundati on and
authenticate it as a true and accurate depiction at the tine in
guestion. For instance, the owner of a notor vehicle can | ook at
a phot ograph of his stolen car and testify that that is in fact
a true and accurate photograph. Hi s/her testinony is sufficient
to authenticate that photograph or lay the proper foundation.

The situation is different when a surveillance “silent w tness”
phot ograph is involved. That will be di scussed further bel ow.
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Contents of witings, recordings, or photographs may be proved
by the testinony or deposition of the party agai nst whom of f ered
or by that parties witten adm ssion, w thout accounting for the
non production of the original. FRE Rule 1007. In other words,

if the adverse party, in our case the defendant, admts that the
phot ograph in question is his booking photograph, which is
normal | y acconplished by stipulation, then there is no issue and
t he phot ograph is adm ssi bl e.

FRE Rul e 1004 states that the original photograph is not
required if it was |lost or destroyed, is not obtainable through
judicial process, is in the possession and is not produced by

t he opposing party or involves collateral matters (i s not
closely related to a controlling issue). If the governnent |oses
or destroys tangi bl e evidence, secondary evidence such as

phot ographs will be all owed unl ess the defendant can show (1)
bad faith or connivance on the part of the governnent, and (2)
that the defendant was prejudiced by the | oss or destruction of
the evidence. US v. Loud Hawk, C. A 9 (O.) 1979, 628 F.2d 1139;
US v. Henry, 48 F.2d 912, (9th Cr. 1973). In Loud Hawk state
officials had destroyed dynam te based on a | ack of storage
facilities, problens with chain of custody and public safety
consi derations. The only prejudice found to the defendant was
the fact that they were not present for the destruction nor did
t hey have an opportunity to anal yze sanples. The court found
that this was insufficient prejudice and all owed the use of
secondary evi dence.

A phot ograph may be sel f-authenticating, when put wth other
circunstantial or indirect evidence, sufficiently to justify its
adm ssion into evidence. At |east one court has all owed

i nferences froma photograph to be used as a portion of its own
foundation. See US v. Stearns, C. A9 (Hawaii) 1977, 550 F.2d
1167 citing US v. Taylor, 530 F.2d 639 (5th Cr. 1976) and
People v. Bowl ey, 59 Cal.2d 855, 31 Cal.Rptr. 471, 382 P.2d 591
(1963)

B. SPECI FI C | SSUES
1. DEMONSTRATI VE EVI DENCE VS. REAL EVI DENCE

Just as a refresher, normally the photographer does not have to
be called to the witness stand to admt photographi c evidence.
Most phot ographs can be admtted once a witness with personal
knowl edge about the subject matter testifies that the photograph
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is a true and accurate representation at the relevant tine. See
Peopl e v. Donal dson, 24 I11l. 2d 315 (1962) and People v. Hol man,
103 II1. 2d 133 (1984)

When you are wanting to admit a photograph as denonstrative
evidence the follow ng el enents shoul d be establi shed:

. The witness is famliar with the object or scene.
. The wi tness descri bes the basis of his/her
famliarity

with the object or scene.

» The witness recogni zes the object or scene which is
portrayed in the photograph.

» The photograph fairly and accurately depicts the object
or scene at the relevant tine.

When the surveillance tape is the only witness to all or part of
the crime, the foundation is nore rigorous. A person who is
famliar with and actually set up the canera, whether it is
video, time |apse or still photography, will need to be
contacted to establish the foll ow ng:

e The canmera was in good working order.

. The manner in which and when the fil mwas pl aced
in the canera

. The operation of the canera to include how it was
acti vat ed.

. The time and manner in which the filmwas renbpved
fromthe canmera

. The absence of gaps in the filmor video tape.

. The inability to alter the operation of the
camera during the filmng.

. The chain of custody for the filmfromits
removal fromthe camera through devel opi ng.
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e Identification of that filmas the source of the
phot ographs offered in court if separate prints have been
pr epar ed.

. | f applicable, an explanation of any titles such
as date and tine, on the video tape or photographs that were
automatically placed by the canera.

2. LI VE VI CTI M BEFORE DEATH

When the case involves a deceased victimquite often the defense
will raise an objection to any pre-death or |ive photographs of
the victimon the grounds that it will unduly prejudice the

jury. What they are really saying is that they do not want a
phot ograph of a live, smling human being with a future who's
life was cut short by the conduct of their client. Even though
the court does have broad discretion in the adm ssion of

phot ographs, you need to be able to show the court why this
particul ar photograph is rel evant.

One reason it is relevant identification of the victim By
havi ng a photograph identified and authenticated early in the
proceedi ngs, then subsequent w tnesses can identify the victim
and his/her part in the story as it unfolds.

| medi ately after the nane of the victimin your charging
docunent state “a human being”. You are then required to prove
that the victimwas “a human being”, which may al so be required
by your particular statutes, and one way to prove that is
through witness identification of a photograph and testinony
that the w tness knew the victi mwhen he/she was alive.

Al so I ook at the possibility in your particular case of
identifying the victimfor the purpose of showing a relationship
bet ween the defendant and the victim

The State has a legitimate interest in counteracting the
mtigating evidence which the defendant is entitled to put on,
by rem nding the sentencer that just as the nurderer should be
considered as an individual, so to the victimis an individual
whose death represents a unique | oss to society and in
particular to his famly.’” Dawson v. Delaware, 112 S. C. 1093,
503 US 159 (1992) citing Payne v. Tennessee, 501 US 808, 111
S.C. 2597, 115 L.Ed.2d 720 (1991). Although this statenment was
made in the context of a penalty phase, it does provide grounds
to support adm ssion of a “live” photograph of the victim
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3. AUTOPSY/ DEAD BODY PHOTOGRAPHS

Just by their very nature, autopsy photographs, and in a | ot of
cases, photographs of deceased bodi es can be consi dered
gruesone. \Wet her a photograph is arguably gruesone is not a
basis for denying its adm ssion.

Adm ssion or rejection of photographs of a deceased body |ies
largely in the discretion of the trial court. US v. Odom M D.
Pa. 1972 348 F. Supp. 889, affirned 475 F.2d 1397, certiorar
denied 94 S. Ct. 182, 414 US 836, 38 L.Ed.2d 72. The phot ograph
of a body is inadm ssible only when the picture is of such a
gruesone and horrifying nature that its probative value is
out wei ghed by the danger of inflamng the jury. US v. Brady,

C A9 (Mnt.) 1978, 579 F.2d 1121, certiorari denied 99 S.Crt.
849, 439 US 1074, 59 L.Ed.2d 41. The standard to be used in
determ ning admi ssibility of allegedly gruesone pictures is
whet her the probative value of the photographs outweighs their
prejudicial effect on the jury; evidentiary value of the

phot ographs nmust be bal anced with their tendency to overwhel m
reason and to associate the accused with crines w thout
sufficient evidence. State v. Thom La.App. 5 Cr. 1993, 615
S. 2d 355.

The United States Suprene Court has declined to find that

rel evant phot ographs whi ch have been adm tted, although they may
be gruesone and inflamuatory, are the proper subject of a due
process or other constitutional attack. See Lisenba v. People of
State of California, U S Cal. (1941) 62 S.C. 280, 314 US 219
cited in the dissenting opinion in Thonpson v. Cklahoma U. S.

&l ahoma (1988) 108 S. . 2687, 487 US 815.

As w th other photographic evidence, the pictures of dead bodies
and aut opsi es have been found to be rel evant and adm ssi bl e
under numerous grounds. Some of these include: illustrating the
testimony of the pathologist (US v. Soundingsides, C.A 10 (Wo.)
1987 820 F.2d 1232, re-hearing denied, 825 F.2d 1468 and US v.
Cline, CA8 (S.D.) 1978, 570 F.2d 731); identity of the victim
(US

v. De Parias, C. A 11 (Fla.) 1986, 805 F.2d 1447, certiorar
denied 107 S.Ct. 3189, 482 US 916, 96 L.Ed.2d 678); establishing
the corpus delicti and the |ocation of gun shot wounds (US v.
Flemng, CA 7 (Ill.) 1979 594 F.2d 598, certiorari denied 99
S.Crt. 2863, 442 US 931, 61 L.Ed.2d 299); showing the proximty
of the body to certain itens Iinked to the nurder suspect (US v.
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Ki | bourne, C A 4 (M.) 1977, 559 F.2d 1263, certiorari denied 98
S.Ct. 220, 434 US 873, 54 L.Ed.2d 152); for the purpose of
corroborating eye witnesses (bizarre) testinony (Gblin v. US

C. A8 (M.) 1975, 523 F.2d 42, certiorari denied 96 S.Crt. 1470,
424 US 971, 47 L.Ed.2d 739); and for establishing the el enents
of the offenses bearing on defendant’s claimof self-defense or
accident (USv. MRae, C A5 (Tex.) 1979, 593 F.2d 700, re-
hearing deni ed 597 F.2d 283, certiorari denied 100 S.Crt. 128,
444 US 862, 62 L.Ed.2d 83 and US v. Gdom MD. Pa. 1972, 348

F. Supp. 889, affirnmed 475 F.2d 1397, certiorari denied 94 S.Ct.
182, 414 US 836, 38 L.Ed.2d 72)

If a court feels that col or photographs of a dead body or of an
autopsy are too gruesone to be shown to a jury, then a
suggestion would be to present black and white photographs of
the sane material to the court for its consideration. However,
there are cases where that has not been required. In Georgia, a
trail judge did not abuse his discretion by admtting col or
phot ographs of a child s |acerated heart in a prosecution for
cruelty to a child. US v. Bowers, C A5 (Ga.) 1981, 660 F.2d
527. “In State v. Huff, 14 N.J. 240, 102 A.2d 8, it was held
that the fact that the

phot ographs of murder victimwere in color, and hence nore

revol ting and gruesone than they woul d have been ot herw se, was

not a ground for their exclusion. W approve this holding.”

Cited in Morford v. State, 80 Nev. 438, 395 P.2d 861 (1964).

The defendant was not sufficiently prejudiced by gruesone bl ack
and white photographs of the charred body of a narcotics
smuggl er killed in an airplane crash for there to be a finding
of abuse of discretion. This was held even though the manner of
the smuggler’s death was not at issue for the jury and the

phot ograph was not relevant to any issue in the case. US v.
Eyster, C. A 11 (Ala.) 1991, 948 F.2d 1196.

As a final note in this area, despite a stipulation by the
defense that four victins in an arned robbery had di ed of
gunshot wounds to the head, it was held that the court did not
abuse its discretion by allow ng the photographs of those
victinms before the jury. The court made a specific finding that
t he probative val ue outwei ghed the potential inflanmatory nature
of the photographs. See US v. Brady, C. A 6 (Tenn.) 1979 595 F. 2d
359, certiorari denied 100 S.Crt. 129, 444 US 862, 62 L.Ed.2d
84.

4. BOOKI NG PHOTOGRAPHS/ MUGSHOTS
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Normal | y, booki ng photographs are used in lineups to identify
the perpetrator or in trial to show the appearance of the
defendant at the time he was booked for the crime. Precautions
nmust be taken to renmpve any and all indications of a prior
crimnal history with respect to the defendant. That woul d

i ncl ude checking the back of the photograph, if it is nounted,
to ensure there are no witings indicating a prior crimnal
history. As stated before, neither you nor any w tnesses shoul d
make reference to the fact that the photograph in use is a
booki ng phot ograph or “mugshot” unless that information has

al ready cone before the jury in sone other context. See State v.
Scott, 604 P.2d 943 (Wash.) 1980; Stephenson v. State, 606
Atlantic 2d 740, (1992); People v. Dent, 583 N.Y.S. 2d 301,
(1992); Jones v. Kenp, 794 F.2d 1536 (11th G r. 1986); Reiger v.
Chri stensen, 789 F.2d 1425 9th Cr. (1986)

|V PHOTOGRAPHI C | DENTI FI CATI ON PROCEDURES (LI NEUP)

Oten after a crine is conmtted where the perpetrator has not
been identified, police will prepare photographic |ineups which
contain at | east one suspect. These |ineups are shown to

wi tnesses to afford themthe opportunity to identify the person
who committed the crinme. Caution should be taken that the

phot ographi c |ineups are not suggestive by ensuring that al

phot ographs are of a like nature and that the persons depicted
are simlar. Additionally, the police should never nake any
suggestions or indicate that a suspect or a particular person is
in the photographic |ineup. The goal of being careful in
presenting these photographic lineups is not to taint the in
court identification. It nust be renenbered that the standard is
that the photographic identification procedure was so

i mperm ssi bly suggestive as to give rise to a very substanti al

i kelihood of irreparable msidentification in court.

The in court identitication is the one at issue. See Stovall v.
Denno, 388 US 293, 87 S.Crt. (1967) and Simmons v. US, 88 S.Crt.
967, 390 US 377 (1968)

Totality of the circunstances is the test to be applied by the
court to determne if the in court identification has been
tainted by out of court identification. See Neil v. Biggers, 409
US 188, 93 S. Crt. 375, 34 L.Ed.2d 401, (1972). Even if the
procedure used is suggestive and unnecessary, such as in the
case where a police officer reviewed a single photograph, there
is still no per se rule of exclusion; the test is totality of

t he circunstances. See Manson v. Brathwaite, 432 US 98, 97
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S.Crt. 2243, 52 L.Ed.2d 140 (1977). See also US v. Torres,
E.D.N. Y. 1985, 610 F. Supp. 1089 and Moss v. Wl ff, C A 8 (Neb.)
1974, 505 F.2d 811, certiorari denied 95 S.Crt. 1662, 421 US
933, 44 L.Ed.2d 91.

V. TRIAL TIPS

During your preparation for trial, you should take the tinme to

| ook at each photograph and ask yourself “why do | need to get
this admtted-what does it add to ny case?” |If the only reason
you can give yourself is that production of the photographs wll
cause the jury to toss their lunch, then you need to re-eval uate
t he purpose of that particular item Renenber all of the reasons
t hat have been pointed out in this outline for using the

phot ograph and find the appropriate niche in which to place it.

| f you have a concern as to whether or not photographs wll be
adm tted by the court, but you have determ ned that they are
very necessary to your case, then you m ght consider approaching
t he judge and havi ng your photographs reviewed before trial.
Regar dl ess of the discovery provisions in your particular
jurisdiction, it is a better practice to |let defense see all of
your photographs well in advance of the trial so that they can
rai se objections in atinmely manner. |If possible, have a hearing
and get as many issues resolved as you can as soon as you can SO
that you know going into trial what you will be permtted to
use. If the judge is not certain as to whether he/she is going
to allow a particul ar photograph, then ask hinmher to reserve
ruling until he/she can see how it fits with the rest of the

evi dence presented and why it is necessary. O course, the
bottomline is photographs give the jury a better understandi ng
of what occurred so they can render their fair and inpartial
verdi ct.

After you have laid the proper foundation for the photograph,
and the court has admtted it, publish that photograph to the
jury. 1If your photograph is a 16 x 20 or larger, you can do so
by wal king in front of the jury, or if it is a smaller

phot ograph, by letting thempass it around. Do not tal k or put
on any further evidence while the jury is reviewi ng the

phot ograph. By obtaining perm ssion of the court to publish the
phot ograph as soon as it is admtted, you have now educated the
jury as to what you are discussing and what the point of the
phot ograph is.

Renenber, in nost cases, the defense does not want you to get
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phot ographs before the jury. Therefore, you do not want to
stipulate to facts in lieu of using your photographs. If the
defense will stipulate to the adm ssion of the photographs, then
you are ahead.

| f you have gruesone photographs that are in color and the court
does not seeminclined to admt those photographs, then you may
of fer sonme alternatives, such as producing black and white

phot ographs or even cropping the di sagreeabl e portions. Be
careful when doing this that you don’t elimnate the rel evant
part of the photograph.

As a final tip, whenever the defense wants to admt a
phot ogr aph, always be extrenely cautious. In nost cases, they do
not have the opportunity to be at the scene imredi ately after
the crime. By the tinme they hire an investigator or in sone
other way go to the scene to take photographs, or photograph the
general area, details have changed. Agreeing or stipulating to

t he wong photograph that does not accurately depict how your
scene appeared at the relevant tinme could cost you the trial.

VI . FUTURE TRENDS

A person woul d have to be Merlin the Magician to predict what's
going to happen in the area of photographic evidence in the near
future. Wth the advent of conputers and the conputer imge
generation system there is no telling where this is going to
stop. Modern technol ogy has advanced to the point where not only
phot ographs can be changed, but they can be created if a person
has the proper equipnent. If you are not a believer in what can
be done today, then | ook at novies such as Forest Gunp and
Dragon Heart.

Al so due to the advancenent of conputers, photographs can be
enhanced in order to nore clearly show the i mages. Were does
enhancenment stop and alteration begin?

Al t hough the United States Supreme Court has not seen fit to
find any due process or other constitutional violations
concerni ng gruesome photographs, is the case that will change
that in our courts today? It also seens that the rapid
advancenents in technology will alter the foundation and

aut hentication requirenments for the adm ssion of photographs.
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ADM SSI ON OF PHOTOGRAPHS
1992

The Nevada Suprene Court has been very consistent in the
latitude it has allowed District Court Judges in admtting
phot ographs. In 1968, the Court in Wallace v. State, 84 Nev. 603
at 606 stat ed:

The col ored photograph of the nude decedent was taken at the
nor gue. The doctor used that photograph to explain to the jury
t he various wounds and their relation to the cause of death. It
is not suggested that the photograph was inaccurate. Since the
purpose of trial is to ascertain and disclose the truth we wll
not subvert that purpose and declare rel evant photographic
evi dence i nadm ssible sinply because it damages the defense.
Langley v. State, 84 Nev. 295, 439 P.2d 986 (1968).

Speaki ng as to gruesonme photographs, the Court in 1970
in Shuff v. State, 86 Nev. 736 at 740 Stated:

In Morford v. State, 80 Nev. 438, 395 P.2d 861 (1964), this
court said: “In State v. Huff, 14 N J. 240, 102 A .2d 8, it was
hel d that the fact that the photographs of a nurder victimwere
in color and hence nore revolting and gruesone than they would
have been otherw se was not a ground for their exclusion. W
approve this holding.”

The Nevada Suprene Court addressed phot ographic evidence in 1974
in Nails v. State, 90 Nev. 124 at 125-126, wherein they stated:

Phot ogr aphi ¢ evidence is generally liberally admtted, so |ong as
it sheds |ight upon sone material inquiry. Alsup v. State, 87
Nev. 500 489 P.2d 679 (1971); Langley v. State, 84 Nev. 295, 439
P.2d 986 (1968). The fact that the appellant did not dispute the
seriousness of the wound did not negate the photographs’
materiality. At trial, the victimsupported appellant’s defense
that the wound was accidentally inflicted, and mnimzed its
severity. The photographs tended to show the angle and force of
the knife thrust, which the jury were entitled to consider in
determ ni ng whether to disbelieve appellant and the victim and
to believe other witnesses concerning the wound’s severity and
the intentional manner in which it was inflicted. (Enphasis
added) .

In Allen v. State, 92 Nev. 78, 82 (1975), the Court Stated:
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3. Appellant also contends that the district court erred by
admtting into evidence col or photographs of the victins, which
he clains were taken after autopsies were performed. The record
clearly shows that they were taken prior to the autopsies. Color
phot ographs of a victimused by a doctor to explain the cause of
death to a jury are properly adm ssible because they aid in the
ascertai nment of truth. The probative val ue of the photographs
out wei ghs any prejudicial effect they m ght have on the jury.
Shuff v. State, 86 Nev. 736, 476 P.2d 22 (1970); Summers v.
State, 86 Nev. 210, 467 P.2d 98 (1970); Walker v. State, 85 Nev.
337, 455 P.2d 34 (1969); Wallace v. State, 84 Nev. 603, 447 P.2d
30 (1968).

In Ricci v. State, 91 Nev. 373, 380 (1975), the Nevada
Suprene Court upheld the use of a col or photograph as opposed to
a bl ack and white photograph since the former was offered to
prove facts which the latter could not.

In Theriault v. State, 92 Nev. 185, 193 (1976), the
i ssue was again raised that the District Court had erred in
adm tting photographs of nurder victins. The Nevada Suprene
Court again addressed this issue by stating:

10. Theriault further <clainms that the court erred in
admtting certain photographs of the nurder victinms, on the
ground that they were so gruesone as to be prejudicial. The

phot os are gruesone. They do, however, depict the scene of the
crinme. Despite gruesoneness, photographic evidence has been held
adm ssible when it accurately shows the scene of the crineg,
Langley v. State, 84 Nev. 295, 439 P.2d 986 (1968), Allen v.
State, 91 Nev. 78, 530 P.2d 1195 (1975), and when it reflects the
severity of the wounds and the manner of their infliction, Nails
v. State, 90 Nev. 124, 520 P.2d 611 (1974). In the instant case,
the district judge found that the probative value of the
phot ographi ¢ evi dence outweighed the prejudicial effect, if any,
and properly received the photos in evidence.

Cting Theriault, the Nevada Suprene Court in Scott v. State, 92
Nev. 552, 556 (1976), stated: “We have repeatedly held that
photographs that aid in the ascertainnent of truth may be
received in evidence, even though they nay be gruesonme.” 1In
Dearman v. State, 93 Nev. 364, 370, (1977), again citing
Theriault, supra, the Suprene Court stated that whether to omt
or exclude photographs was in the sound discretion of the court
and absent a showing of abuse of that discretion the decision
woul d not be overturned. This position was upheld again in Ybarra
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v. State, 100 Nev. 167 (1984), where it was found that the
District Court did not abuse its discretion.

In 1986, the Nevada Suprenme Court found that the
District court did abuse its discretion in allowing the
admttance of a photograph in Sipsas v. State, 102 Nev. 119.
However, Sipsas was distinguished in Athey v. State, 106 Hey.
Adv. Op. 97 (1990) and in Robins v. State, 106 Nev. Adv. Op. 108
(1990). In Athey, the court stated:

At hey further contends that under Sipsas, the district court
abused its discretion in adnmtting two autopsy photographs of
Paul ' s head because their prejudicial inpact outweighed their
probative value. Sipsas is distinguishable, however, because
there the witness nmerely said the photograph “m ght” help him
expl ain the cause of death. Id. at 122, 716 P.2d at 233.
Furthernore, the trial judge in Sipsas initially denied adm ssion
of the photograph after finding that the prejudicial effect

outwei ghed its probative value; |ater, the sanme photograph was
erroneously admtted on another basis. W concluded that the
district court abused its discretion in admtting the photograph
which it had already found to be nore prejudicial than probative.
ld. at 124, 716 P.2d at 234.

By contrast, in the present case the witness stated affirmatively
t hat the phot ographs woul d assist her in explaining the victinms
injuries. In addition, the trial judge deternm ned that the two
aut opsy phot ographs were nore probative than prejudicial. In sum
we hold that the district court did not abuse its discretion in
adm tting the photographs. See Ybarra v. State, 100 Nev. 167,

172, 679 P.2d 797, 800 (1984).

Even though the Nevada Suprenme Court found the phot ographs that
were admtted by the trial court to be graphic and troubling to
human sensibility, they still found themnot to be prejudicial
and upheld the ruling of the District Court. Robins, supra. There
the Suprene Court stated:

Next, Robins contends that he was unfairly prejudiced by the
entry into evidence of autopsy photographs. Robins’ challenge to
t he aut opsy photographs is based solely on a footnote from Si psas
v. State, 102 Nev. 119, 716 P.2d 231 (1986), which stated in
pertinent part:

No jury could be free fromthoughts of conpassion and synpathy after
view ng an 8" xl O col or photograph of an eviscerated child. A
phot ograph | ends di nension to ot herwi se non—di nensi onal

60



testinoni al evidence. That an erroneous adm ssion of a photograph
woul d cause undue prejudice is certain. The extent of that
prejudi ce is imeasurable..

Id. at 124, n.6, 716 P.2d at 234.

Robi ns’ reliance on Sipsas is msplaced. There, the State’'s w tness
testified that the objectionable photograph “mght” aid his
expl anation of the autopsy findings, and the trial judge
specifically made a factual finding that the photograph was too
prejudicial. The photograph was |later inproperly admtted during
t he defense’s case. This court determ ned that the | ower court in
Si psas abused its discretion by admtting the photograph which
had previously been excluded as prejudicial.

On appeal, we review allegations of error concerning the
adm ssibility of autopsy photographs under an abuse of discretion
standard. Yvbarra v. State, 100 Nev. 167. 172, 679 P.2d 797, 800
(1984). Absent an abuse of discretion by the trial court, the
decision will not be overturned on appeal. Turpen v. State, 94
576, 577, 583, p.2d 1083, 1084 (1978).

In the instant case, follow ng an objection by counsel, the tria
court reviewed the photographs and hel d:

[1]t appears to the court that based on the nature of the testinony

the pictures are not unduly repetitious and | think they are
illustrative of the testinony and for that reason | believe they
are probative, they will assist the jury in understanding the
doctor’ s testinony.
We have reviewed the chall enged photographs and although they are
i ndeed graphic and troubling to human sensibility, they were not
prejudicial. The photographs depicted exactly what Dr. Holl ander
descri bed and were undoubtedly helpful in assisting the jury to
understand the nature and gravity of the wounds inflicted upon
Brittany by Robins. The trial court did not abuse its discretion;
t he phot ographs were properly admtted into evidence.

Again, the Nevada Suprene Court upheld the wde
di scretion of the trial court in Riggins v. State, 107 Hey. Adv.
Op. 29 (1991). In R ggins, the issue was whether the photographs
were adm ssible under NRS 175.552 during the penalty phase. The
Suprenme Court found that there was no error by the trial court.
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PRI OR CONVI CTI ON - ADM SSI BI LI TY

1. Standard of Revi ew

Atrial court's decision to admt a prior conviction for
i npeachnent purposes "rests within the sound discretion of the

trial court, and will not be reversed absent a cl ear show ng of

abuse.” Gvens v. State, 99 Nev. 50, 53, 657 P.2d 97, 99 (1983).
2. The Admssibility Ruling

NRS 50. 095 provides that "[f]or the purpose of attacking
the credibility of a witness, evidence that he has been convicted

of a crime is admssible but only if the crinme was punishable by

death or inprisonnment for nore than one year." Kelly v. State
108 Nev. 545, 551, 837 P.2d 416, 420 (1992). "The statutes and
case authority of this state . . . do not limt the felonies that

can be used to those specifically determned to be relevant to the

wi tness' veracity." Gvens v. State, 99 Nev. 50, 53, 657 P.2d 97,

98-99 (1983). In addition, "the trial court has discretion to
admt or exclude the nunber and nanmes of prior felony convictions,
so long as the court does not allow interrogation as to the

details of the convictions." Gvens v. State, 99 Nev. 50, 54, 657

P.2d 97, 99 (1983). However, prior felony convictions nmay not be
used if their probative value is "substantially outweighed by the
danger of wunfair prejudice, of confusion of the issues, or of
m sl eading the jury.” NRS 48.035(1).

See Yates v. State, 95 Nev. 446, 451, 596 P.2d 239, 242

(1979) (appel lant's claim that trial court's denial of his notion

inlimne to preclude use of his prior conviction conpelled himto
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remain silent was "a weighty factor considered by the trial court
in passing on the admssibility of the evidence."). On bal ance,
the district court did not clearly abuse its discretion.

Cting dd Chief v. United States, 519 U S. 172 (1997),

Def endant contends that, because he was willing to stipulate to
the fact of his prior conviction, the district court should have
prevented the State from inquiring into the nature of the
convi ction. In Ad Chief, however, the United States Suprene
Court held that it is an abuse of discretion under Federal Rule
of Evidence 403 to disallow a defendant's stipulation to prior
felony convictions where such convictions are an elenent of the

offense. Add Chief, 519 US 172 n.7, 201 (1997)("Wile our

di scussi on has been general because of the general wording of Rule
403, our holding is limted to cases involving proof of felon

statutes."). See also, United States v. Wacker, 72 F.3d 1453, 1473

(10th Gr. 1995)(court's holding that prior drug and nurder
convictions inadmssible in proving felon in possession of firearm
is "driven primarily by the unique nature of section 922(g), and
our analysis is therefore limted to this type of case."); United

States v. Harris, 137 F.3d 1058, 1060 (8th Cr. 1998)(sane).

Thus, A d Chief is not applicable to the present case.
ad Chief has been held not to apply where the prior

conviction is used for inpeachnent purposes. United States v.

Smth, 131 F.3d 685, 687 (7th Gr. 1997)("in Ad Chief, the prior
convi ction was not used for inpeachnent purposes under Fed.R Evid.

609; therefore, dAd "Chief does not apply."). Nevada has
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recogni zed this distinction for sone tine. Gvens v. State, 99

Nev. 50, 657 P.2d 97 (1983)(holding that district court properly
exercised its discretion in admtting name of prior, simlar
convi ction, although defendant was willing to stipulate to fact of
prior conviction absent the nane of the conviction, noting that
conviction was used for inpeachnent rather than substantive

purposes); Rusling v. State, 96 Nev. 755, 758, 616 P.2d 1108, 1110

(1980) ("unl i ke other evidence codes, the Nevada Evi dence Code does
not restrict the type of felony which may be used."); Yates v.
State, 95 Nev. 446, 596 P.2d 239 (1979)(rejecting idea that use of
prior felony convictions for inpeachnent should be limted to only
those felonies specifically determ ned relevant to the veracity of
the wtness, although the nature of the underlying offense nmay
affect the trial court's determnation as to relevance of the
convi ction).

Luce v. United States, 469 U S. 38, 42 (1984) ("Because an

accused's decision whether to testify 'seldom turns on the
resolution of one factor,' a reviewng court cannot assune that
the adverse ruling notivated a defendant's decision not to

testify.")(quoting New Jersey v. Portash, 440 U S. 450, 467

(1979)); Yates, 95 Nev. at 450 (1979)("Wiile appellant's
anticipation of the state's use of his prior felony convictions
may have been a strong factor affecting his decision not to
testify, there are a nyriad of other cogent reasons why an accused
mght elect not to take the stand, including his desire to

exercise his Fifth Arendnent rights, reliance on the presunption
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of innocence, or the avoidance of proof of other bad acts not
resulting in convictions which my be provable through him
pursuant to NRS 48.045(1)") (citation omtted).

In Luce v. United States, 469 U S. 38, 43 (1984), the

Suprenme Court held that a defendant's failure to testify at tria

prevented the court from deciding whether the district court had
inproperly denied his notion in [imne to preclude the governnent
from inpeaching him with his prior conviction if he testified

The Court first noted that the district court was required to
bal ance the probative value of the prior conviction against its
prejudicial effect, and in order to conduct this analysis, the
district court "nust know the precise nature of the defendant's
testinmony." Luce, 469 U S at 41 (1984). Second, the Court
determ ned that the defendant suffered only specul ative harm from
the court's refusal to grant the notion in limne, since the trial
court could always rule in the defendant's favor after hearing his
testinony and the governnment mght decline to use the conviction
to inpeach. Third, the Court noted because "an accused's deci sion
whether to testify 'seldomturns on the resolution of one factor,'

a review ng court cannot assune that the adverse ruling notivated
a defendant's decision not to testify." Luce, 469 US at 42

(1984) (quoting New Jersey v. Portash, 440 U S. 450, 467 (1979)).

Finally, the Court found that an accused's failure to testify
makes it difficult to conduct a harm ess error analysis; the Court

found that a detailed offer of proof was of no help because the
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defendant's "trial testinmony could, for any nunber of reasons,

differ fromthe proffer." Luce, 469 U.S. at 41 n.5 (1984).°

Because Defendant failed to testify, this Court cannot
gauge any prejudice that he may have suffered from the court's
decision to permt inpeachnent with his prior conviction. |ndeed,
Def endant may have never testified even if the court had granted

his notion; or, the court nmay have changed its ruling. See R ce

v. State, 113 Nev. 1300, 1311, 949 P.2d 262, 269 (1997)("A
pretrial order granting a notion in limne may be nodified or
reversed at trial."). Accordingly, this Court should decline to
review Defendant's claim that the district court precluded him

fromtestifying

*Luce has been applied in a nunber of federal courts in
varying factual situations. See, United States v. Johnson, 767
F.2d 1259, 1270 (8th G r. 1985)(applying Luce to Fed.R Evid. 404);
United States v. Doyle, 771 F. 2d 250, 254-55 (7th. Gr.

1985) (because defendant did not testify, court would not consider
inlimne ruling to admt prior convictions); United States v.

Godi nez, 114 F.3d 583, 586 (6th. Gr. 1997)(sane); United States
V. Rosario, 118 F.3d 160 n.6, 168 (3d Cr. 1997)(sane); United
States v. Moskovits, 86 F.3d 1303, 1305 (3d. Gr. 1996)(court
declined to review defendant's assertion that trial court inposed
unreasonabl e conditions on his right to testify where def endant
failed to testify); United States v. Valenti, 60 F.3d 941, 945 (2d
Cr. 1995)(defendant's failure to testify forecl osed argunent on
appeal that trial court erred in considering to admt other act

evi dence agai nst defendant if he testified); United States v.
Nivica, 887 F.2d 1110, 1116-17 (1st Cr. 1989), cert. denied, 494
U S. 1005 (1990) (def endant who does not testify may not chall enge
ruling regarding the scope of perm ssible cross-exam nation);
United States v. Glliam 167 F. 3d 628 n.1, 641 (1999)(court
woul d not entertain defendant's argunent that trial court should
have made an in |limne determnation about the scope of cross-
exam nation of one of his proposed w tnesses where the witness did
not testify).
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PSYCH EVAL — CHI LD SEXUAL ASSAULT

THE COURT PRCPERLY REFUSED TO COVPEL THE VI CTI M5
TO SUBM T TO A PSYCHOLOG CAL EXAM | NATI ON
VHERE THE DEFENSE PRESENTED NO REASON TO

BELI EVE THAT SUCH AN EXAM NATI ON WOULD YI ELD
ANY ADM SSI BLE EXCULPATORY EVI DENCE.

This Court has previously discussed the authority of a
trial court to allow the defense to arrange a psychiatric
evaluation of victinse of sex crines. Perhaps the first Nevada

case on the subject is Washington v. State, 96 Nev. 306, 308 P.2d

1101 (1980). In that sexual assault case, after the trial the
victim signed a "confession of perjury" recanting her testinony.
The defense sought a new trial and an order requiring the victim
to submt to a psychiatric examnation to determne if she was a
pat hol ogi cal Iiar. The notions were denied. In discussing the
motion to conpel a nental examnation, this Court noted that the
defense had failed to establish a conpelling reason for the
exam nati on.

In later cases, this Court seens to have nodified
Washi ngton sonewhat in that, instead of requiring the defense to
establish a conpelling need for the examnation, sever al
ci rcunst ances nust be considered, including whether the State has
established a conpelling need to protect the victim Li ckey v.
State, 108 Nev. 191, 827 P.2d 824 (1992).

The State w Il discuss the other considerations bel ow
A few comments are warranted initially, however, concerning the

silent evolution of the burdens from Washington to Lickey. The

general rule is that the defense, the noving party, the party
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seeking to intrude on the lives of victins, nust establish a
conpelling need for a psychological examnation of the victim
before the trial court may even consider granting the notion. See

e.g., State v. Rucker, _ P.2d _ W 499745 (Kan. July 16,

1999); State v. Dorenus, 514 N W2d 649, 651 (Neb. App. 1994);

State v. Rhone, 566 So.2d 1367,, 1368 (Fla. App. 1990); State v.

Wheel er, 602 N E 2d 826 (Il1l. 1992); People v. Chard, 808 P.2d 351

(Col 0. 1991); People v. Wertman, 786 P.2d 443 (Col o. App. 1989).

As one court noted, a "conpelling need" for an examnation is a
threshold to the court's consideration of the notion. State v.

Tobi as, 769 P.2d 868 (Wash. App. 1989).°

In other words, nost reviewing Courts will find no error
in the denial of a notion to require the victimto submt to an
exam nation where the noving party gave no reason to believe that
the examnation wuld be anything nore than a "fishing

expedition.” State v. Tobias, supra; State v. Nelson, 453 N W2D

454, 458 (Neb. 1990). Using the analysis of those Courts, there
was no error here because the notion was not predicated on any
facts indicating that a psychological examnation would vyield

anyt hi ng extraordi nary about these victins.

°Some courts have gone further and ruled that a crimnal court
has no authority without |egislative authorization to require a
wi tness, a non-party, to do anything outside the courtroom State
v. Hatt, 733 P.2d 1373 (Ore. 1987). The Oregon Court rul ed that
the defense is free to have a psychol ogi st observe the witness in
t he courtroom and render an opinion based on that observation, but
because a witness is not a party to the litigation the court
cannot order the witness to submt to an exam nation
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This Court has simlarly held that the notion nust be
based on sone reason to believe that there 1is sonething
extraordinary about the psychological mneke-up of the victim
al though this Court did not phrase its opinion as though such a

showi ng was a threshold requirenent. Keeney v. State, 109 Nev.

220, 226, 850 P.2d 311 (1993). The State suggests that this Court
may wsh to clarify its prior ruling, and hold that as a
threshol d, before the trial court has any discretion to invade the
privacy of the victim the noving party nust show some good reason
to believe that the invasion wll vyield specific, admssible,
mat eri al, excul patory evidence.

This Court in Keeney discussed several factors to be
considered in deciding the type of notion at issue here. The
State suggests that this Court should revisit those decisions and
rule that sonme factors are nore inportant than others. One of the
factors, the existence of a conpelling need for an examnation in
order to yield specific excul patory evidence, should be different.
That factor should beconme a threshold requirenent. Unl ess the
def endant passes that threshold, the district court should not
even consi der the other factors discussed i n Keeney.

Wether this Court accepts the State's suggestion or
not, the State contends that there was no error because a proper
bal ancing of the Keeney factors supports the decision of the
district court.

One of the Keeney factors, one which figured heavily in

the District Court's decision, is whether the State has enpl oyed
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an expert. Once again, the State invites this Court to expound
sone on that factor, and rule that the type of expert is
pertinent. That is, the court may allow the defense to use an
expert who has examned the victimonly if the State has used such
an expert who has examned the victim If the State, for
i nstance, were to present expert testinony regarding the synptons
of post-traumatic stress disorder, and then have a non-expert,
like the nother of the victim testify that the victim displayed
t hose synptons, there is no need to allow the defense to enpl oy an
expert to exam ne the child.

One Court has found an interesting way of nmaking that

need for parity clear. In State v. Weeler, 602 N E 2d 826 (II.

1992), the Court noted that there is no practical way to conpel a
victim to submt to a psychol ogi cal exam nati on. The Court was

right, of course. See Calanbro by and through Calanbro v. Second

Judicial Dstrict Court, 114 Nev. 961, 964 P.2d 794 (1998). The

Wieel er Court stated that where a victimrefuses to submt to an
examnation, the sole renmedy is to exclude the testinony of an
exam ning expert for the State. Both parties, noted the Court,
would still be free to bring in whatever non-exam ning experts
were necessary. Thus, the Illinois Court seens to have recogni zed
that the testinony of an expert for the State, as that termis
used in Keeney, refers not to just any expert, but specifically to
an expert who, on behalf of the State, has conducted a

psychol ogi cal exam nation of the victim In the absence of such
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an expert's examnation, then the defense should I|ikew se be
[imted to non-exam ni ng experts.

The State takes this opportunity to invite this Court to
recogni ze that the type of expert discussed in Keeney is an
exam ni ng expert. If the State will not be relying on an expert
who has examned the victim then that factor weighs against an
order requiring the victim to submt to an examnation by an
expert retained by the defense.

Therefore, the district court's ruling evaluating the

Keeney factors shoul d remai n undi st ur bed.

The State contends that an application of the Keeney
factors clearly supports the decision of the district court.
Neverthel ess, the State wll take this opportunity, once again, to
suggest that the Court consider anplifying its prior decisions.

There is an additional factor not nentioned by the Keeney Court

that deserves to be included in the list of factors to be
considered: the right of privacy of the victins. See State v.
Dorenus, 514 N W2d 649 (Neb. App. 1994). Victins of sexual

crinmes are sonetines inproperly characterized as the prosecutrix
or simlar terns. Victinse are not parties to the litigation.
They are witnesses, no different fromany other witness. A ruling
allowng judges to order witnesses to submt to an exam nation
must necessarily be applicable to all sorts of crinmes and thus,
all sorts of victine may be subject to harassnent to the point

where they decline to cooperate in the litigation. A court could
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order an eye-witness to a robbery, for exanple, to submt to a

psychol ogi cal exam nation, or to an opthomal ogi cal exam or to any

other type of exam Ilimted only by the cleverness of defense
counsel. This Court should recognize that a witness may be just
an innocent bystander. This Court should recognize further that

Cross-exam nation, not expert testinony, is the traditional nethod
of inquiring into the truth of a charge. Cross-exam nati on has
been called "the greatest |egal engine ever invented for the
di scovery of truth.” 5 Wgnore, Evidence, Section 1367 (J.
Chadbourn rev. 1974). The tool of cross-examnation is avail able
to the defendant as a matter of right. The availability of other
tools may be limted in the discretion of the trial court.

In a related context, Courts have ruled that a trial
court can decide whether an issue is best resolved by expert

testinmony, or if <cross-examnation wll suffice. See United

States v. Gnn, 87 F.3d 367, 370 (9th Gr. 1996)(trial court has

the discretion to determne that the nost efficient way of
attacking credibility of an eyewitness is by cross-exam nation,
not by expert testinony). This Court should add to the list of
Keeney factors whether a skilled |awer may be able to obtain the
information he seeks Dby <cross-examnation rather than by
subjecting the victim to examnation by a psychologist or
psychi atri st.

A final word on the subject of psychol ogi cal
examnations of victins is appropriate. The Court in Weeler,

supra, commented on the history of notions to conpel a victimof a
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sex offense to submt to a psychol ogical exam nation. Accordi ng
to that Court, the practice is founded in an attitude displayed by
a comment by Professor Wgnore to the effect that rape is a charge
easily nmade and hard to disprove. Therefore, urged the professor,

rape should be treated differently fromother crinmes and no court
should allow a charge of rape to be submtted to a jury wthout
first requiring a thorough inquiry into such things as the nenta

status of the conplaining wtness. See 3A Wgnore, Evidence,
Section 924 at 747 (Chadbourne Rev. Ed. 1970). That type of
attitude has no place in nodern society. The historical distrust
of wonen by a patriarchal society should not survive. A
conplaining witness to a rape should be treated no differently
than a conplaining wwtness to any other battery, robbery, burglary
or kidnapping. This Court recently rejected in no uncertain terns
the so-called "Lord Hale" instruction which expressed the

m sogynous sentinents of Professor Wgnore. Turner v. State, 111

Nev. 403, 892 P.2d 579 (1995). The Court should al so consider
abandoni ng the harassnent of victinse that arises from those sane
sentinments.

Because the notion to conpel the victins to submt to a
psychol ogi cal exam nation appears to be little nore than a fishing
expedi tion whereby counsel hoped to uncover sonething helpful,

this Court should find no error in the denial of the notion

73



RES JUDI CATA - DOUBLE JEOPARDY

In Gulling v. Washoe County Bank, 29 Nev. 257 (1906)

cited in Kernan v. Kernan, 78 Nev. 97 (1962), the Nevada Suprene

Court presented a very detail ed discussion concerning the
doctrines of Res Judicata and Estoppel. The Court stated that
once a matter was actually and fully litigated and a findi ng was
made then the matter may not be relitigated as anong the

parties. In Larsen v. State, 93 Nev. 397 (1977) the Nevada

Suprene Court addressed these doctrines as they may apply to a
crimnal case.

In Kessinger v. State, 423 P.2d 888 (Ckla. 1967), the

i ssue was over whether a retrial violated the principle of
former jeopardy. In that opinion the Ol ahoma Supreme Court
cited Title 22 Cki. St. Ann. S951 for the proposition that has
been quoted above. The Okl ahonma Court, nor the defense in this
matter, cited the entire statute. It reads:

A newtrial is a reexamnation of the issue in the sane
Court, before another jury, after a verdict has been
given. The granting of a newtrial places the parties
in the sane position as if no trial had been had. Al
the testinony nmust be produced anew except of w tnesses
who are absent fromthe State or dead, in which event
the evidence of such witnesses on the fornmer trial my
be presented; and the fornmer verdict cannot be used or
referred to either in evidence or in argunment, or be

pl eaded in bar of any conviction which m ght have been
had under the Indictrment or Information.
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As can be seen fromthe above statute, the purpose of
pl acing the parties in the sane position as if no trial had been
had is to prevent the forner verdict from being used in any way
to the detrinment of the defendant. The State in this current
action will agree with that proposition and opposes any
extension of that proposition as urged by the defense.

Next the defense cites State v. Young, 434 P.2d 820

(Kan. 1968) for the proposition that all parties stand in the
original position as if a trial had never been had. Wile it is
true that the Kansas Suprene Court did reach that decision, the
case was prem sed on K S. A 62-1602, a statute which was
repeal ed on July 1, 1970.

The third case relied on by the defense is State v. Gsburn, 533

P.2d 1229 (Kan. 1975). Wi le the Suprenme Court for Kansas again
stated that when a new trial is granted on a Mtion of the
def endant the granting places the parties in the sanme position
as if no trial had been had, the issue was whether or not the
State could file an Amended Information on the retrial.
Al though the State of Kansas has taken that position in OGsburn

supra, in State v. Steward, 547 P.2d 773 (Karl. 1976), the

Suprene Court of Kansas upheld the use of prior testinony in a
subsequent trial when the wtness was wunavailable due to

advanced pregnancy.
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As stated earlier, the State will agree with the proposition
that the granting of a new trial prohibits the use of the first
jury’s verdict or judgnent in any way in the second trial. None
of the cases cited by the defense support the position that a
second trial expands that holding to wtnesses, notions or
evi dence.

In State v. Jensen, 735 P.2d 781 (Ariz. 1987) the Suprene Court

of the State of Arizona was faced with the same issue that has
been raised in this case. In the Arizona case a post conviction
relief had been granted on the grounds of newy discovered
evidence and a new trial was ordered. One of the issues raised
by the defendant was that prior trial testinmony had been all owed
at the second trial and that it was in violation of his
statutory and constitutional rights. The Arizona Suprene Court,
whose statutory schene is very simlar to Nevadas, ruled that a
proper showing had been nade as to the wunavailability of a
wi tness and all owed the prior testinony in the subsequent trial,
finding that it was not a violation of the confrontation clause.
As in Nevada, the Arizona Suprene Court found that the wtness
in the first trial had been subject to proper cross exam nation
agai nst the sane defendant on the sane issues.

Since there is no specific statutory provisions or case

law in this jurisdiction which stands for the proposition
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advanced by the defense then the statutory provisions that do
exi st nust be followed. NRS 51.055 defines an unavail abl e

wi tness and NRS 51. 325 | ays out the paraneters for use of forner
testinmony. The granting of the Mdition for a new trial does not
erase everything that had occurred at the previous trial. Again,
the State will agree that the prior conviction or judgnent may
not be used in any way with respect to the subsequent trial.
However, the State takes the position that if the unavailability
and former testinony criteria are net then prior testinony from
the first trial may be used in the subsequent trial.

Addi tionally, under this rationale as well as the doctrines of
Res Judi cata and Col | ateral Estoppel any rulings on previously
addressed pretrial Mtions nust stand to include those rulings
on the State Mbtions as well the defense Mti ons.

CONCLUSI ON

For the reasons stated above, the parties do not return
to the sanme position as they were in as if there had been no
prior trial. To do so violates the precept of judicial econony
and | eaves parties in the position of not know ng what deci sions
are appropriate in any given matter. That is the reason for the
doctrines of Res Judicata and Col |l ateral Estoppel which | end

sone degree of stability to the |legal system
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THE DI STRICT COURT DID NOT' ERR IN RULI NG THAT

IT COULD NOI IMPCSE AS A CONDITION OF

REI NSTATEMENT OF PROBATIQN, A CONDI TI ON WH CH

WOULD BE UNLAWFUL ITF I MPCSED AS AN ORI G NAL

CONDI TI ON OF PRCBATI ON.

The record here is clear and the issue is squarely
before the Court: May the district court inpose a term of
confinement upon reinstatenent of probation for a class "E' felony
where that sane condition would be unlawful iif inposed as an
original condition of probation?

The district court was forbidden to require even a
single day of incarceration as a condition of probation. MIler
v. State, 113 Nev. _ , 941 P.2d 459 (1997). The question of
whet her the court could nodify the conditions to include a term of
probation turns on the interpretation of NRS 176A. 450. That
statute governs the trial court's discretion in nodifying the
terns of probation. It seens to allow the trial court to nodify
the ternms of probation at any tinme, with or without any violation
of the original terns. The decisions of this Court would
seemto allow conplete revocation of probation upon a finding that
the probationer's rehabilitative efforts have not been as good as

they could be. Lewis v. State, 90 Nev. 436, 529 P.2d 796 (1974).

Presumably, a |esser consequence of nodification of the terns of

probation would require even less of a show ng. The court need
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only determne that different conditions of probation would better
serve the defendant in his rehabilitative efforts. Thus, it would
seem that nodification of the terns of probation does not require
a finding that the probationer has commtted a crine, or violated
the terns of his probation in sone way. |Instead, it appears that
the court has virtually unlimted discretion to nodify the terns
of probation by virtue of NRS 176A. 450.

If the court may nodify the terns of probation at any
time, then a ruling which would allow confinenent as a nodified
condition even though it could not be required as an original
condition, would render MIIler neaningless. A court could grant
probation one day then nodify the conditions the next to require a
peri od of confinenent as a condition of probation.

Statutes should be construed so as to avoid absurd

results. State v. Stull, 112 Nev. 23, 909 P.2d 1180, 1183 (1996).

A construction which would allow a nodified condition of probation
which would be unl awful as an original condition, where
nmodi fication is allowed under virtually any circunstance, would be
absurd.

It may be sinpler to examne the question in nore
general terns by asking, without regard to the specific condition
at issue here, whether a court generally may inpose a condition of
probation upon reinstatenent where that sane condition would be
unl awful as an original condition. For instance, the |aw provides
an outside limt on the length of the probationary period. NRS

176A. 500. Certainly the district court should not have the
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authority to require a longer period of supervision under the
guise of nodifying the terns of probation under NRS 176A. 450.
Simlarly, a court could not require an original condition of
probation that was not reasonably related to the original crine,
the history of the defendant or the goals of sentencing. See

United States v. Smth, 972 F.2d 960 (8th Cr. 1992)(condition of

probation prohibiting defendant from conceiving a child wth any
person other than his spouse is not reasonably related to crine of
heroi n possession). Query, should the district court be allowed
to inpose such a condition under the guise of nodification where
it would not be allowed originally? The State suggests that
result would be absurd.

The State suggests that where the |legislature has
prohibited a period of incarceration as an original condition of
probation, the | aw should al so preclude inposing that condition as
a nodified term of probation. If that proposition is true, then
it necessarily follows that the district court did not err in the
i nstant case by recognizing that the only lawful way in which the
def endant could be ordered to serve a termof incarceration was by

revocation and inposition of the underlying sentence.
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SEARCH AND SEI ZURE — ABANDONMENT OF PROPERTY

St andard of Revi ew

This Court has held that "a district court's findings of
fact in a suppression hearing will not be disturbed on appeal if

supported by substantial evidence." Stevenson v. State, 114

Nev. Adv. Opn. 77, No. 28851, (June 25, 1998).
2. The Suppression/D sm ssal O der

This Court should affirmthe district court's denial of the
nmotions to suppress and to dismss the information. The
district court found that because Defendant disclainmed ownership
of the cigar box, he had no legitinmate expectation of privacy
therein. The district court further found that pursuant to
Def endant's consent, O ficer Elkins was lawfully in the
apartnment before he searched the cigar box. Finally, the
district court determned that the justice of the peace had
correctly determ ned that there was probabl e cause, based on the
evidence that the State had presented at the prelimnary
heari ng, that Defendant had constructive possession of the
controll ed substances (Exhibit E, Fast Track Statenent).

A nunber of theories support the district court's finding
that Oficer Elkins's search and sei zure of the nethanphetan ne
did not violate Defendant's reasonabl e expectation of privacy.
First, as the district court correctly reasoned, Defendant

di sclaimed any interest or ownership in the box. United States

v. Tol bert, 692 F. 2d 1041 (6th Cr. 1982)(disclaimng ownership

to property vitiates reasonabl e expectation of privacy to such
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property). Second, the cigar box was abandoned property.

Taylor v. State, 114 Nev. Adv. Opn. 118 (Nov. 25, 1998)("A

person who voluntarily abandons his property has no standing to
object to its search or seizure because he 'loses a legitimte
expectation of privacy in the property and thereby disclains any
concern about whether the property or its contents remain

private.'")(quoting United States v. Veatch, 674 F.2d 1217, 1220

(9th Cr. 1981)). Third, Oficer Elkins had probable cause to
arrest Defendant, and a reasonable belief that the evidence

woul d be destroyed. Cupp v. Mirphy, 412 U S. 291 (1973) (where

there is probable cause to arrest, a limted search may be nade,
even if there has been no arrest, where there is reason to

believe the evidence will be destroyed); Ker v. California, 374

U S 23 (1963) (unannounced entry into a hone to prevent the
destruction of evidence). Fourth, even though O ficer Elkins
searched the box before he arrested Defendant, the search was

incident to a lawful arrest. Rawings v. Kentucky, 448 U S. 98,

111 (1980) ("Where the formal arrest foll owed quickly on the
heel s of the challenged search of petitioner's person, we do not
believe it particularly inportant that the search preceded the

arrest rather than vice versa."); Chinel v. California, 395 U S

752 (1969) (search incident to valid arrest is confined to the
person and the area fromw thin which he m ght have reached
weapons or destructible evidence). Fifth, the search was part

of a protective sweep. Banks v. State, 94 Nev. 90, 97, 575 P.2d

592, 596 (1978); United States v. Hernandez, 941 F.2d 133, 137
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(2d Cr. 1991)(protective search can involve search for "weapons
within the grab area of an individual whomthe governnent agents
have reasonabl e concluded is dangerous."); 2 La Fave, Search and
Sei zure Sec. 6.4 (c), p. 649 ("Even if the crine for which the
arrest was nmade is not that serious, a protective search

el sewhere in the prem ses may be warranted because the police
suspect others therein are engaged in nuch nore serious conduct,
or have good reason to conclude that there were weapons in the
prem ses."). Finally, because Defendant consented to a search
of his apartnent, the nethanphetam ne woul d have been eventually

di scovered. Carlisle v. State, 98 Nev. 128, 130, 642 P.2d 596,

597-98 (1982)("We have held that evidence obtained as a result
of information derived froman unl awmful search or other illega
police conduct is not inadm ssible where the normal course of
police investigation would, in any case, even absent the illicit
conduct, have inevitably led to such evidence.").

Def endant's argunment that the district court should have
granted his notion to dism ss the information because of
insufficient evidence is without nmerit. A jury found Defendant
guilty beyond a reasonabl e doubt; accordingly, any error
regarding the justice court's finding of probable cause would be

moot and har ni ess. United States v. Mechanick, 475 U. S. 66, 70

(1986) (hol di ng that because the defendants were convicted after
trial beyond a reasonabl e doubt, probable cause undoubtedly
existed to bind themover for trial; therefore, any error in the

grand jury proceedi ngs connected with the chargi ng deci sion was
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harm ess beyond a reasonable doubt.). |In any event, a quick
read of the prelimnary hearing transcript reveals that nore

t han probabl e cause existed to charge Defendant.
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CO- CONSPI RATOR STATEMENTS

APPEAL and RESPONSE - 1990

N.R S. 51.015(3)(e), which was added in 1971, defines the
hear say exception known as co—eonspirator statenents and states
in pertinent part:

‘Hear say’ means a statenent offered in
evi dence to prove the truth of the matter
asserted unl ess:

3. The statenment is offered against a party and is:

(e) A statenment by a coconspirator of a party during the
course and in furtherance of the conspiracy.

[ Enphasi s added.] Even before addition to Nevada Revised
Statutes of this exception to the hearsay definition, statenents
of co—onspirators were deened adm ssi ble under the commn | aw
as exceptions to the hearsay rule. State v. Ward, 19 Nev. 297
(1886) and Goldsnmith v. Sheriff, 85 Nev. 295, 454 P.2d 86
(1969) .

1. The “During the Course” Requirenent

The “during the course” requirenent of NRS 51.015(3)(e)
demands that the statement be made while the plan was in
exi stence and before its conplete execution or other
term nation. Thus included are statenents or acts concerning
conceal nent of the conspiracy.

For instance, in Foss v. State, 92 Nev. 163, 547 P.2d 688
(1976), a murder conviction was upheld and adm ssion of out—ef—
court statenents concerning disposal of victims body were held
properly admtted.

2. The “In Furtherance” Requirenent

In Goldsmth, supra, this Court considered whet her
statenents of w tnesses concerning the schem ng of
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co—eonspirators anong thensel ves to procure insurance proceeds
pai d upon the death of the victinms were properly adnmtted as
being in furtherance” of the conspiracy. This Court held the
statenents property adm ssi bl e:

Even though a crine has been commtted,
the conspiracy does not necessarily end, but its continues
until its aimhas been achieved.

In International Indemity Co. v. Lehnman, 28, F.2d 1 (7th
Cr. 1928) the court said:
“Construing the expression “in furtherance of the
conspiracy” reference is not to the adm ssion as such, but
rather to the act concerning which the adm ssi on was nade;
that is to say, if the act or declaration, concerning which
the adm ssion or declaration is nmade, be in furtherance of
the conspiracy, then it may be said that the adm ssion is in
furtherance of the conspiracy.’ Here the extra—udicial
statenments of the co—onspirators as related by the w tness
related directly to the acquisition of the insurance noney
and were in furtherance of the conspiracy.

85 Nev. at 306—307. [Enphasis added. |

3. The I ndependent Proof Requirenent

Bef ore out-of —eourt statenments of a co—onspirator may be
i ntroduced agai nst a given defendant under NRS 51.015(3)(e),
there nust be a showi ng by independent proof of the existence of
the conspiracy as well as of the participation of the party
agai nst whomthe testinony is offered. La Pena v. State, 96 Nev.
43, 45, 604 P.2d 811 (1980). The show ng that nust be nade,
however, is not even so great as a prima facie show ng. Thus,
according to the rule answered by this court:

The anmount of i ndependent evi dence necessary to prove the
exi stence of a conspiracy may be slight, and it is enough
that only a prima facie evidence of the fact be produced.
(Enphasi s added.)

Peterson v. Sheriff, 95 Nev. 522, 523, 598 P.2d 623 (1979).
Gol dsnmith, supra, discusses at great length the kind of
showi ng to be made:
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In Nevada, since 1886, it has not been necessary to
establish a prima facie exi stence of a conspiracy before the
hearsay statenents of the co—onspirators could be admtted.
However, before those hearsay statenents can be consi dered
it is incunmbent upon [the court] to exam ne all the other
evi dence to determ ne whether, aliunde, the existence of a
conspiracy was established; State v. Beck, 42 Nev. 209, 174
P 714 (1918); and, its admission is not reversible error if
the conspiracy is subsequently shown; State v. Ward, 1 9
Nev. 297 (1886). In McNeil v. United States, 85 F.2d 698
(D.C. Gr. 1936), the court said: ‘There is rarely in a
conspi racy case direct evidence of the conspiracy proof of
decl arations. The evidence is nearly always circunstantial;
and where such evidence is introduced disclosing conduct of
persons charged with conspiracy which points to that
unlawful end, it is permssible to produce it at any stage
of the case. The obligation which the governnment assumes is
to connect up the evidence so that when the case is
submtted there is sufficient [evidence], when connected up,
to show the guilt of the accused to the satisfaction of the
jury beyond a reasonabl e doubt. Therefore, in all conspiracy
cases great latitude in the introduction of testinony is
allowed. It is enough that the evidence offered tends to
elucidate the inquiry or to assist in determining the truth.
Courts, as a general rule, do not reverse judgnents because
of the order in which the testinony was received, or because
some of it was irrelevant.’

In People v. Massey [312 P.2d 365 (Cal.App 1957)], the
court said: ‘Direct evidence is not required to establish a
conspiracy, but circunstantial evidence may be relied upon.
This rule if sanctioned for the obvious reason that
experience had denonstrated that as a general proposition a
conspiracy can only be established by circunstanti al
evi dence.’

[F)or the purpose of allowi ng the introduction of
the evidence of the extrajudicial acts and the decl arations
of a conspirator, the conspiracy needs to be proved only to
the extent of producing prima fade evidence of the fact. It
need not be established by a preponderance of the evidence
as in a civil action, nor beyond a reasonabl e doubt as in a
crimnal action. (Ctation omtted.]

(1]1f there is a conpetent evidence, however slight

of the conspiracy, the acts and declarations of a co—
conspi rator made during the consummati on of the conspiracy
may be admitted in evidence against the defendant. [Ctation
omtted. 85 Nev. at 304-305. [Enphasis added.)
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In accord is Cranford v. State, 95 Nev. 471, 596 P.2d 489
(1979).

It is evident that the trial court relied upon the “slight
evi dence rule” argued by the State in making its finding that a
conspiracy existed, thereby allow ng several co—eonspirator
statenments to be used by the state against all defendants (X
1788, 1810). Based upon the “slight evidence rule”, the trial
court made a prinma facie finding that a conspiracy existed. (X
1811).

Sinply put, the slight evidence standard is a violation of
the Sixth Amendnent Confrontation Clause, in that it allows the
State to nake an “end run” around the constitutional guarantee.
The basic tension between adm ssion of hearsay co—eonspirator
statenents and the Confrontation C ause was pointed out to the
trial judge. (X, 1796).

The U. S. Suprene Court, speaking in Chio v. Roberts, 448
US 56, 100 S.Ct. 2531 (1980), explained the Confrontation
Cl ause problem w th hearsay:

The Court here is called to consider once again the
rel ati onship between the Confrontation C ause and there
hearsay rule with its nmany exceptions. The basic rule
agai nst hearsay, of course, is riddled with exceptions
devel oped over three centuries. See E. Ceary, McCorm ck on
Evi dence 8244 (2d ed. 1972) (M Corm ck) (history of rule; id.,
SS252-324 (exceptions). These exceptions vary anong
jurisdictions as to nunber,
nature, and detail. See e.g., Fed. Rules Evid., 803, 804 (over
20 specified exceptions). But every set of exceptions seens to
fit an apt description offered nore than 40 years ago: “an ol d-
fashi oned crazy quilt made of patches cut froma group of
pai ntings by cubists, futurists and surrealists.” Mrgan &
Magui re, Looki ng Backward and Forward Evi dence, 50 Harv. L. Rev.
909, 921 (1937).
The Sixth Anendnent’s Confrontation C ause, nmade applicable
to the States through the Fourteenth Amendnment, Pointer v.
Texas, 380 U.S. 400, 403405, 85 S.Ct. 1105, 1067-1068, 13
L. Ed. 2d 923 (1965); Davis v. Al aska, 415 U S. 308, 315, 94 S. C
1105, 39 L.Ed.2d 347 (1974), provides: “In all crimnal
prosecutions, the accused shall enjoy the right . . « to be
confronted wwth the witnesses against him” If one were to read
this |l anguage literally, it would require, on objection, the
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excl usion of any statenment nade by a declarant not present at
trial. See Maddox

v. United States, 156 U. S. 237, 243, 15 S. . 337, 340, 39 L. Ed.
409 (1895)(”"(T] here could be nothing nore directly contrary to
the letter of the provision in question than the adm ssion of
dyi ng declarations”). But, it thus applied, the C ause woul d
abrogate virtually every hearsay exception, as a result |ong
rejected as uni ntended and too extrene.

[1-3] The historical evidence |leaves little doubt, however,
that the C ause was intended to exclude sone hearsay. See
California v. Geen, 399 US., at 156157, and nn. 9 and 10, 90
S.a, at
1934 and nfl. 9 and 10; see al so McCorm ck 8252 p.

606. Moreover, underlying policies support the sane concl usion.
The Court has enphasized that the Confrontation C ause reflects
a preference for f ace—to-fact confrontation at trial, and that
“a primary interest secured by [the provision] is the right of
cross—exam nation.” Douglas v. Al abana, 380, U.S. 415, 418, 85
S.C. 1074, 1076, 12 L.Ed.2d 934 (1965). In short the d ause
envi si ons
“a personal exam nation and cross—exani nation of the 1
wi tness, in which accused has an opportunity, not only of
testing the recollection and sifting the consci ence of the
wi tness, but of conpelling himto stand face to fact with
the jury in order that they may | ook at him and judge by
hi s demeanor upon the stand and the manner in which he gives

his testinony whether he is worthy of belief.” Mattox V.

United States, 156 U.S., at 242-243, 15 S. (. at 339.

This nmeans of testing accuracy are so inportant

that the absence of proper confrontation at trial “calls

into question the ultimate “integrity of the fact-finding

process.” Chanbers v. M ssissippi, 410 U S. 284, 295

93 S. . 1038, 1046, 35 L.Ed.2d 297 (1973), quoting

Berger v. California, 393 U S 314, 315, 89

S.Ct. 540, 541, 21 L.Ed.2d 508 (1969).

(footnotes omtted].

Id, at 2537-8.

This Court as well has enunciated a concern for
Confrontation C ause problens with hearsay. See Stevens V.
State, 97 Nev. 443, 634 P.2d 662 (19810.

The Chio v. Roberts, supra decision was explained in Mechler

V. Procunier, 754 F.2d 1294 (5th Cir.1985), as foll ows:
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The primary object of the sixth amendnment was to prevent
the use of ex parte statenments agai nst an accused who has no
opportunity to confront and cross—exanm ne the witness. It
guar ant ees the accused an opportunity to test the
recol l ection and shift the conscience of wtness. California
v. Green, 399 U S. 149, 157-58, 90 S.Ct. 1930, 1935, 26
L. Ed. 2d 489 (1970). In Chio v. Roberts, 488 U S. 56, 100
S.Ct. 2531, 65 L.Ed.2d 597 (1980), the United State Suprene
Court reviewed the rel ationship between the confrontation
cl ause and the hearsay rule. The Court noted that
historically the focus of concern with absent w tnesses has
been to insure their statements denonstrate “indicia of
reliability.” Thus, the Court devised a two—prong test in
Ohi o
V. Roberts, under which the confrontation clause would
operate to restrict adm ssible hearsay in two ways: 1) the
party seeking to introduce the hearsay statenment nust
denonstrate the unavailability of the declarant who nmade the
statenment, and 2) the statenment nust bear sufficient
“indicia of reliability.” 1d. at 66, 100 S.C. at 2539.

Id at 1296—.

It is the “indicia of reliability” problemthat exists
concerni ng co—eonspirator statenents which has persuaded the
maj ority of nodern federal decisions decided under Federal Rules
of Evidence 801 (d)(2)(E) to require the prosecutor to show t hat
a conspiracy exists, using independent evidence
wi t hout the co—onspirator declarations, by a preponderance of
the evidence. U S. v. Mpnaco, 702 F.2d 860 (11th Cr. 1983),
US v. Rcks, 639 F.2d 1305 (5th Gr. Unit B 1981), Smth v.
Updegraff, 744 F.2d 1354 (8th Cr. 1984), U S. v. Ammar, 714
F.2d 238 (3rd Gr. 1983) cert. denied 104 S.C. 344, US. v.
Jefferson, 714 F.2d 689 (7th dr. 1983), U.S. v. Holl oway, 731
F.2d 378 (6th Gr. 1984), US. v. Singer, 732 F.2d 631 (8th G r~
1984), U.S. v. Jannotti, 729 F.2d 213 (3rd Cr. 1984), U S. v.
Cicale, 691 F.2d 95 (2nd G r. 1982), US. v. Coe, 718 F.2d (7th
Cr. 1983), US. v. Enright, 579 F.2d 980 (6th G r. 1978), and
US V. Guerro, 693 F.2d 10 (5th Cr. 1982).

Further, according to the procedure used under the federal
standard, the trial judge in the instant case should have nade
fi ndi ngs based upon i ndependent evidence as foll ows:

(1) That a conspiracy existed at the tinme a given statenent
was made;
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(2) That the defendant (in the instance McDowell] was a
menber of the conspiracy when the statenent was nmade; and

(3) That the statenent was nmade during the course of and in
furtherance of the conspiracy. U S. v. Coe, US. v. Jannotti,
US. v. Singer, US. v. Holloway, U S. v. Jefferson, US. v.
Ammar, U.S. v. Mnaco, all supra, and U.S. v. Gay, 659 F.2d
1296, (5th C. Unit B 1981).

It is therefore the duty of this court to bring Nevada into
line with nodern evidentiary standards and procedures which
conport with the defendant’s Confrontation C ause rights. The
“slight evidence rule” nust be abandoned as constitutionally
infirm and detailed findings concerning each co—onspirator
statenent nust be required to avoid prejudice to a defendant,
such as McDowell, who is not shown to be a nmenber of the
conspiracy at the tine a given statenent was made.

To do any less flies in the face of the collective reasoning
of the federal circuit courts, well as provides the prosecution
with an easy “out” fromfacing cross—exam nation of its
Wi t nesses.

Wher ef ore, the conviction of Roy McDowel | should be
reversed, or at a mninmuma new trial ordered with instructions
to make detailed findings as set forth above concerning co—
conspirator statements and that a preponderance of evidence
standard be used based upon i ndependent evidence to find that a
conspi racy exi sted.

THE TRI AL COURT WAS CLEARLY ERRONECUS I N FAI LI NG TO SEVER
APPEALLANT’ S TRI AL FROM THOSE OF HI S CO DEFENDANTS WHERE
TESTI MONY BROUGHT OUT BY CO- DEFENDANTS COUNSEL WAS PREJUDI Cl AL
TO APPELLANT.
N.R S. 174. 165 provi des:
174.165. Relief from prejudicial joinder.

1. If it appears that a defendant or the State of Nevada
is prejudiced by a joinder of offenses or of defendants in
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an indictnment or information, or by such joinder for trial
together, the court may order an election of separate trials
of counts, grant a severance of defendants or provided what -
ever other relief justice requires.

2. Inruling on a notion by defendant for severance the
court may order the district attorney to deliver to the
court for inspection in chanbers any statenents or
conf essi ons made by the defendants which the state intends
to introduce in evidence at the trial. (1967), p.1418).

Many courts have recogni zed that separate trials of

co—defendants are antagonistic. U S. v. Gllagher, 437 F.2d

1191 (7th Gr. 1971), U.S. v. Johnson, 478 F.2d 1129 (5th Gr

1973), State v. Barkley, 412 So.2d 1380 (La. 1982), People v.

Lee, 360 N.E. 2d 1173 (Ill. App. 1980), Pepple v. G aham 455

P.2d 153 (Ca. 1969), Elder v. People, 498 P.2d 945 (Cob. 1972),

State v. Yoshino, 439 P.2d 666 (Ha. 1968), People v. Hoover,

342 N.E.2d 795 (I11. 1976), Mirray v. State, 528 P.2d (kI a.

1974), and State v. Suits, 243 N.W2d 206 (Wsc. 1976).

A trial court, when assessing the nerits of a Severence Mti on,
must bal ance a possibility of prejudice to the defendant agai nst
the public interest and judicial efficiency and economnmy. United
States v. Walker, 720 F2d 1527 (11th Gr. 1983) and Parker v.
United States, 404 F.2d 1193 (9th Gr. 1968). The quantity and
type of evidence adduced agai nst the co-defendants is a vital
consideration in evaluating the necessity for severance. United
States v. Kelly, 349 F.2d 720 (2nd Cr. 1965), cert. denied, 384
U S. 947.

In United States v. Sanpol, 636 F.2d 621 (D.C. G r. 1980),
the Court of Appeals for the District of Colunbia, in discussing
what is needed for a severance, reiterated the concern which the
Kel ly, court voi ced.

The Sanpol court stated that “the quality and type of
evi dence adduced agai nst the co—defendants, is a vital
consideration in evaluating the necessity of severance.” In the
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Kelly case, there was a | arge anount of evidence establishing

t he wrongful conduct of the appellant’s co—defendants. It was
stated that the “shamel ess” “fraudul ent” practices . . . nust
have stanped themin the eyes of the jurors as unscrupul ous
swindlers of the first rank. That sone of this rubbed off on
“appel l ant” we cannot doubt, . . .* 636 F.2d at 646. The Sanpol,
court also cormmented on the fact that although the Judge
faithfully instructed the jury to consider the evidence agai nst
the appellant only in light of the charges against him such
instructions could not provide their intended protection against
prejudice in the face of this enptional evidence that repeatedly
attributed responsibility for the nurder to the Cuban

nati onal i st nmovenent, of which (appellant) was a nenber if its
counsel, one of its |leaders, and frequently nmentioned by nane in
such connecti ons.

A severance should be granted if a defendant can denonstrate
that a joint trial results in specific and conpelling prejudice
to the conduct of his defense. United States v. Marszakowski,
669 F.2d 655 (11th Cr. 1981).

As stated in the case of United States v. Mardian, 546 F.2d
973 (D.C. Cr. 1976), that with regard to severances the dangers
of transference of guilt are such that a Court should use every
safeguard to individualize each defendant in relation to the
mass. Particularly where there is great disparity in the weight
of the evidence, strongly establishing the guilt of sone
def endants, the danger persists that the guilt will inproperly
“rub off” on the others. Referring to Kelly, supra, the court
stated that severance is anong the nost inportant safeguards
available to mnimze a risk of prejudice. The Mardi an Court
expressed its acceptance of the rule announced in Kelly,
requiring severance when the evidence against one or nore
def endants is “far nore damagi ng” than the evi dence agai nst the noving
party. 546 F.2d at 977. See United States V. Donaway, 447 F.2d
940 (9th Cir. 1971).

This court previously expressed its concern in Stevens
v. State, supra, for problens of this kind. The only solution of
the case at bar is vacation of the conviction and the ordering
of a newtrial separate fromthat of the other defendants in
this case.

The “slight evidence rule” used by the trial court to
find that a conspiracy existed, while based upon Nevada
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precedent, is in tension with the Defendants rights under
Confrontation C ause of the Sixth Arendnent, and shoul d be
abandoned. The Federal rule in such cases should be adopt ed,
which is a preponderance of evidence standard, based upon
evi dence i ndependent of any co—eonspirator statenents.

The effect of the trial court’s use of the “slight
evidence rule” and failure to make detailed findings deprived
def endant McDowel | of due process of |law and violated his right
to confront the wi tnesses agai nst him

RESPONSE OF THE STATE

The pl anni ng, preparation, killings, cover-up and
sharing of the inheritance and insurance proceeds was a group
project. See, Lane v. Torvinen, 97 Nev. 121, 624 P.2d 1385
(1981). It was a conspiracy in which the defendant willingly and
actively participated. Two wtnesses testified that MDowel |
actual ly supplied one of the nurder weapons.

Contrary to the defendant’s allegation that the court
relied on slight evidence of conspiracy in considering the
adm ssibility of various statenents, the court found over-
whel mi ng evi dence of the conspiracy (f. 1811).

The court, in determ ning that there had been an on-
goi ng conspiracy and that many of the statenents were ad-
m ssi ble, followed the guidelines of Goldsmith v. Sheriff, 85
Nev. 295 454 P.2d 86 (1969). This Court stated in Goldsmth,

In the case before us, it was proper for the

magi strate to admt, over the objection of the
appellant, all of the testinony of the state’s

w tnesses including the hearsay statenents nmade by
Goldsmith’s coconspirators. . . . in all conspiracy
cases great latitude in introduction of testinony is
allowed. It is enough that the evidence offered tends
to elucidate the inquiry or to assist in determning
the truth. Direct evidence is not required to estab-
lish a conspiracy, but circunstantial evidence may be
relied upon. .l1d. at 304.

The fact situation in the Goldsmth case is strikingly
simlar to the case before the Court. The trial court was keenly
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aware of the law and appropriately admtted the statenments. See,
Crew v. State, 100 Nev. 38, 675 P.2d 986 (1984); LaPena v.
State, 96 Nev. 43, 604 P.2d 811 (1980); Fish v. State, 92 Nev.
272, 549 P.2d 338 (1976).

In view of the court’s finding that there was over-
whel mi ng evi dence of a conspiracy, this Court need not accept
the defendant’s invitation to reevaluate the slight evidence
standard in favor of a preponderance of the evidence standard.

THE DEFENDANT WAS PROPERLY TRI ED

WTH H' S PARTNERS | N THE KI LLI NGS5

The def endant conpl ai ns about the prejudicial effect of
ajoint trial, but has failed to establish that any real
prejudice resulted or that the “alleged” errors had absol utely
any bearing on the jury’'s deliberations.

Every person concerned in the comm ssion of an offense
is aprincipal and is liable as such. Edwards v. State, 90 Nev.
255, 524 P.2d 328, 1974; NRS 195.020. The nen acted together and
were properly tried together. NRS 173.135 states:

Two or nore defendants nay be charged in the sane
indictment or information if they are alleged to have
participated in the sane act or transaction or in the
same series of acts or transactions constituting an

of fense or offenses. Such defendants may be charged in
one or nore counts together or separately an all of

t he def endants need not be charged in each count.

This statute is qualified by NRS 174. 165 whi ch
provi des:

1. If it appears that a defendant or the State of
Nevada is prejudiced by a joinder of offenses or of
defendants in an indictnent or information, or by such
joinder for trial together, the court may order an

el ection or separate trials of counts, grant a
severance of defendants or provide whatever other
relief justice requires.

2. Inruling on a notion by a defendant for severance
the court nmay order the district attorney to deliver
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to the court for inspection in chanbers any statenents
or confessions made by the defendants which the state
intends to introduce in evidence at the trial.

A notion for a separate trial is a matter to be decided
at the discretion of the trial court. Unless the record reveal ed
that the jury was confused or that injustice occurred because of
the joint trial, there is no need for a reversal, QOpper v.
United States, 348 U S. 84, 75 S.Ct. 158 (1954); United States
v. Kraner, 236 F.2d 656 (7th Gr. 1956), and is subject to
review only upon abuse. O nstead v. United States, 19 F.2d 842
(9th Cir. 1927), aff’'d. 277 U. S. 438 (1928). Joinder is proper
in circunstances where a crinme nay be proved agai nst several
def endants by the same evidence and results fromthe sanme or a
simlar series of acts. United States v. Lebron, 222 F.2d 531
(2d Gr. 1955), cert. denied 350 U.S. 876 (1958).

In order for a notion to sever to be granted there nust
be a showi ng of sufficient prejudice resulting from such
joinder. To constitute “good cause” the evidence to be
introduced relative to one defendant nmust be adm ssible as to
the other defendant. State v. Lewis, 50 Nev. 212, 255 P. 1003
(1927).
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Sexual assaul t is defined by NRS 200.366 as,
essentially, causing sexual penetration against the wll of
anot her. Unlike common |aw rape, the offense at hand does not
require proof that the defendant forced hinself upon a resisting
person. Instead, the plain ternms of the statute nake it a crine
to have sex with another who subjectively does not wish to have
sex. Such laws, however, could work an injustice if a conviction
were allowed under hypothetical circunstances where the victim
acts in such a manner that the reasonable person would perceive
that she <consented, but then testifies in court that her
subjective nental state was such that she actually did not wish to
have sex despite her failure to voice or display that nenta
state. As a consequence of that potential injustice, |egislatures
and courts have generally recogni zed that one accused of rape or
sexual assault may present a theory of defense claimng that the
def endant reasonably but mstakenly believed that the victim
consented to the sex. Theoretically, such a claim would negate
the mens rea of the sexual assault. 1 LaFave and Scott,
Substantive Crimnal Law, Section 5.1(b) (1986).

The upshot is that both the objective nental state of
the victim and the objective display of her nental state are
critical to any trial involving a charge of sexual assault. The
basic elenments of the crinme require evidence that the victim
subjectively did not wish to have sex -- that the penetration was

agai nst her wll. On the other hand, the defense tends to focus
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not on the subjective nental state of the victim but rather on
the objective manifestation of that nental state.

The response of courts to the potential injustice gave
rise to another potential injustice -- that the defendant by his
own wongful acts could create circunstances wherein the victim
woul d not objectively mani fest her |ack of consent. The sinplest
of such situations, of course, is where the attacker uses
i rMmedi ate threats of harm For instance, a man mght say to his
potential victim "If you don't cooperate, |I will kill you." In
such an instance, the objective manifestation of consent 1is
created by the wongful acts of the accused and the jury is
justified in finding that defendant guilty despite the objective
mani f est ati ons of consent.

QG her circunstances are treated simlarly. For
i nstance, where the evidence shows that the defendant plied the
victimwth alcohol to the extent that the victim was no |onger
able to manifest the true state of her mnd, jurors are entitled
to convict despite the lack of objective manifestations that the

sexual act was against the will of the victim See e.g., Hrdes v.

Otawa CGrcuit Judge, 146 NNW 646 (Mch. 1914).

Moder n phar macol ogi cal science has al so provided us with
a new and "inproved" version of the mckey finn. Rohypnol allows
the woul d-be lothario to drop drugs into the victims drink that
not only prevents the manifestation of the lack of consent, it

prevents the victim from recalling the event. See, Associated
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Press, Senate OKs Prison Term of Date Rape Drug Use, Reno Gazette-
Journal, May 9, 1997.
In MNair v. State, 108 Nev. 53, 58, 825 P.2d 571

(1992), after discussing the difference between the subjective
will and the objective manifestation of consent, this Court ruled
that a conviction for sexual assault wll be affirmed if the

evi dence shows that "for any reason”, the victimis not in a

position to exercise an independent judgnent concerning the act of
sexual penetration.”™ Thus, it would appear that a conviction wll
be allowed where the victim subjectively does not w sh to have
sex, but the victim fails to objectively manifest her wll, so
long as there is sonme reason behind the victims failure to
denonstrate her nmental state, to communicate that she does not
consent to the proposed sexual act.

The McNair Court relied in part upon Dinkins v. State,

92 Nev. 74, 546 P.2d 228 (1976). In that case, the victimwas a
hi t chhi ker who apparently becane frightened when the defendant who
gave her a ride deviated from the appropriate route and took her
to another area. The Court noted that the victim had becone
"inwardly apprehensive" as a result of the defendant's conduct.
92 Nev. at 76. The Court went on to rule that the |ack of
resistance, the lack of objective manifestations of the victins
| ack of consent, did not preclude the conviction.

The McNair Court also quoted with approval from People
v. Bernudez, 157 Cal.App.3d 619-625 (1984). The California Court

ruled "a crimnal invasion of sexual privacy does not becone a

99



nonrape nerely because the victimis too fearful or hesitant to
say sonething to the effect that 'I guess you know | don't want
you to do this.'" 108 Nev. at 57.

O her courts, too, have declared that a claimof consent
was properly countered with evidence of prior abuse. In State v.

Kennedy, 616 P.2d 594, 598 (Utah 1980), the Court held:

The evidence shows a process of systematic
harassnment, intimdation and abuse, which
included threats of violence to prosecutrix
and to her father, threats of separation from
the child of the rmarriage, threats of

bl ackmail, etc. On at |east one occasion,
def endant nade an attenpt on the life of the
prosecutri Xx. This psychol ogi cal abuse,

stretching, according to the prosecutrix,
over the entire course of the marriage, would
be far nore effective in eroding the resolve
of an ordinary person than would a single
threat of violence imediately preceding the
act itself. Under such circunstances, it
woul d be unrealistic to regard t he
prosecutrix' failure actively to resist as
evi dence of consent. Def endant cannot turn
force into consent by sinply separating the
threats and the act chronol ogically.

In State v. Gshiro, 696 P.2d 846 (Hawaii App. 1985), the

Court considered a charge of sexual assault involving a denti st
who convinced his new fenmale assistant to try nitrous oxide so

that she mght be able to nore fully explain the effects to future

patients. Wiile the young wonman was incapacitated but only
periodically unconscious, the defendant had sexual intercourse
with her. The Court held that where the lack of objective

mani festations of the victims wll was caused by the defendant's
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own acts, then the jury is entitled to find the defendant guilty
based on testinony that the act was against her subjective wll,
despite the lack of objective manifestations of her wll.

In the instant case, there was testinony to the effect
that the victimwas unable to objectively manifest her subjective
desire to not have sexual relations because the prior abuse at the
hands of the defendant had instilled that unique condition known
as the battered spouse syndrone. Therefore, in order to show that
the basis for the expert opinion, the State was required to show
that the victim had indeed suffered from extensive abuse by
Est abr ook.

Turning to the application of NRS 48.045 the State
contends that there was no error in admtting evidence of the past
abusi ve conduct by Estabrook toward his forner spouse. The tria
court found that the evidence was adnissible to negate any claim
of mstake. That is quite literally correct. The nature of the
defense in the trial court, and in this Court, focused on the
obj ective mani festations of consent, not on the subjective will of
the victim Thus the defense was, essentially, that the defendant
reasonably but perhaps mstakenly believed, as a result of the
objective nmanifestations, that the victim subjectively desired
sexual relations. The evidence of the prior msconduct was

admtted to show that the victim was unable to "exercise an
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i ndependent judgnent" concerning sexual relations wth Estabrook.
The evidence was further adm ssible to show that any m st ake based
on the objective manifestations of consent was caused by
Est abrook' s own acts of m sconduct.

Under McNair, the evidence was properly admtted both to
show that the victimwas unable to exercise independent judgnent,
and that her |ack of objective manifestations of her subjective
will was the product of Estabrook's own acts.

The trial court followed the established procedure for
eval uating proposals to prove prior bad acts. This Court has held
that where the trial court follows the correct procedure and
undertakes the <correct analysis, then the decision to admt
evi dence of uncharged m sconduct will be affirnmed absent an abuse

of discretion. Arnmstrong v. State, 110 Nev. 1322, 885 P.2d 600

(1994). Here, there was no abuse of discretion. The di sput ed
evi dence was necessary to respond to the claimthat the defendant
reasonably, if mstakenly, believed that the victim subjectively
desired sexual relations.

A final point is necessary here. The theory by which
the evidence was admtted was apparently not accepted, probably
because the jury was never instructed on the theory. That the
jury did not accept the State's position in its entirety, however,

does not nean that the evidence was inadm ssible. Evi dentiary
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rulings should not be made wi th hindsight. They nust be nade
based on what is presented to the trial court. Here, the State
presented the trial court with clear and convincing evidence that
the defendant's own prior acts of msconduct were relevant to his
claim of objective consent. Despite the fact that the State's
position was not wholly endorsed by the jury, it was nonethel ess

adm ssi bl e.
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STATUTE OF LI M TATI ONS
SECRET OFFENSES - 1984

THE STATUTE OF LI M TATI ONS SHOULD NOT BE
A GROUND FOR REVERSAL IN THI S CASE DUE TO
APPELLANT’ S | NACTI ON AND FAI LURE TO RAI SE
THE | SSUE PRIOR TO TRI AL AND CONVI CT1 ON
AND THE UNI QUE NATURE OF THI S CASE AND
THE APPLI CABILITY OF THE TOLLI NG STATUTE

In this case, Appellant has not argued that he is not guilty,

nor has he argued that there was insufficient evidence upon
which to convict him Rather, Appellant contends that he should
never have been brought to trial, for the statute of limtations

has run, and has not been toll ed.

The record in this case reveals that a conplaint was filed in
March of 1984, and that the all eged acts occurred in the sumer
nont hs of 1980. The statute of limtations for this offense,
Lewdness, is three years. See NRS 171.085. Sinple addition and
subtraction denonstrates that nore than three years have gone by
since the Appellant commtted this offense. Thus, the statute

has run.

Whet her a statute of limtations has run seens to be a very
obvi ous issue; and one which shoul d have been brought up before

trial, but never was. Appellant’s brief represents the first and
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only time that issue has been given any serious attention on his

behal f.

Odinarily, the State would, of course, argue that Appellant’s
failure to raise the statute belowis a procedural bar to this

Court’s review. Accord Bonnenfant v. Sheriff, 84 Nev. 150, 152,

437 P.2d 471 (1968), wherein this Court stated that

the running of the statute will require di sm ssal
insofar as the issue is raised in defense bel ow. Unfortunately,
this Court, in a nore recent, decision ruled that the statute is
a jurisdictional issue, which, if necessary, this Court wll

rai se sua sponte. See Melvin v. Sheriff, 92 Nev. 146, 546 P.2d

1294 (1976); Accord NRS 174.105(3).

The State would respectfully urge this Court to foll ow

Bonnenfant, supra, in this particular case, thus ruling that the

statute of limtations should have been raised belowin the
appropri ate pleading, and absent that, the Court will not review
this case. As we will denonstrate bel ow, and despite the rather

strong wording in Melvin, supra, this case represents a clear

departure fromthe ordinary limtation of action case, not due
to Appellant’s inaction below, but due to its facts, and what

woul d have been, and still should be, the availability of a
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statute tolling vehicle. Thus, even if this Court is not

inclined to foll ow Bonnenfant, supra, we would respectfully

submt that dism ssal is not the appropriate renedy.

The State could not face the nenbers of this Court and, wth a
strai ght face, argue that the statute has not run in this case;
this witer, |likew se, cannot argue that the information all eges
on is face that Appellant comrmitted these illicit acts in a
secret manner, for the pleading is silent on that point. To do
otherwi se would strain ones credibility, if not ones own sense
of intellectual honesty and integrity. In

ei ther event, the procedural drawbacks, if you will,
are at the forefront of this case. Hence, why not sinply confess
error? The reason the State will not do so, despite our
seenmi ngly unenviable position, is due to the facts of this case,

and its uni que procedural and |egal posture.

There is no question that a crimnal pleading, such as that
filed agai nst Appellant, nust be a plain, concise and definite
witten statenment of the essential facts constituting the

of fense charged. See NRS 173.075(1). Appellant has not
chal I enged the informati on under NRS 173.075(1); hence, we may

reasonably conclude, aside fromthe statute of limtations
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concern, that the pleading is sufficient to support the convic-
tion, and is not defective in the sense that it failed to charge

a public offense.

Simlarly, it is clear that tine is not an essential elenent of
the offense with which Appell ant has been charged and convi cted,
and therefore the State is not absolutely required to allege the

exact date of the comm ssion of this crinme. See Cunni ngham v.

State, 100 Nev. —(Nev. Adv. Op. 83, July 3, 1984); People v.
Wiglev, 443 P.2d 580 (Cal. 1968). Sone dates should be alleged
in order to apprise the accused of the facts surrounding the

of fense, and the State has done that; we should not be penalized
in that regard, and would respectfully submt that dismssal is

not warranted here for that reason.

For instance in Grant v. Sheriff, 95 Nev. 211, 591 P.2d

1145 (1979) , the lower court had denied a pretrial
habeas chal |l enge all eging swindling and conspiracy to sw ndl e.
On appeal, Grant argued that there was no evi dence adduced with
regard to what date the offenses occurred or even m ght have
occurred. This Court found that the absence of such evidence is
fatal to a crimnal pleading, but reversed w thout prejudice,

thus allow ng the prosecuting agency the right to initiate new
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charges. In effect, that is what the State seeks in this case:
nanmely, a remand or order dism ssing appeal, as opposed to an
outright reversal. It is our contention that under the terns of
NRS 171.095, if the original crimnal pleading is found to be
defective, this case should be remanded and reinitiated on an

appropri ate pleadi ng.

Qur Legislature, in pronulgating NRS 171.095, foresaw certain
cases which could be kept secret until after the statute had

run, and thus precluded the crimnal fromraising the statute as
an absolute bar to prosecution.?In short, if the offense in this
case, Lewdness, a felony, was comritted in a secret manner, then
the ordinarily applicable statute of limtations is tolled, and

the pleading nmust be filed within

2. NRS 171.095 Secret offenses: Limt for finding
indictment. If a felony, gross m sdeneanor or m sdeneanor is
conmtted in a secret manner, an indictnent for the offense
must be found, or an information or conplaint filed, within the
periods of limtation prescribed in NRS 171.085 and 171. 090
after the discovery of the offense; but if any indictnent

found, or an information or conplaint filed, within the tine

108



thus prescribed is defective so that no judgnment can be given
t hereon, another prosecution may be instituted for the sane
offense within 6 nonths after the first is abandoned.
three years after that offense is discovered; or, if
the information alleging the crimnal offense is defective, the
statute affords the State the right to reinitiate the sane
charges within six nonths after the defective pleading is

abandoned.

The State would respectfully submt that the tolling statute
requires serious attention in this case, and is applicable.
Simlarly, the statute tolling device woul d have been applicabl e
if the Appellant had attacked the pleading before trial.3 Again,
as before, we are m ndful that certain concerns nust be
addressed before our subm ssion can be justified. W will now

turn our attention to that discussion.

As we indicated the earlier the Information in this case is, at
| east arguably, defective, for onits face it alleges crimna
conduct occurring nore than three years prior to the filing of
the pl eading. Wiether this is true as a matter of |law is subject

to some dispute. Conpare People v. Strait, 367 N E. 2d 768, 771
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(1. App. 1977) —issue raised and reserved in a pretrial

nmotion to dismss; People v. Zanora, 557 P.2d 75, 92

n.26 (Cal. 1977) —issue again raised and preserved in

pretrial notion to set aside the indictnent; with People v.

Puj oue, 335 N.E.2d 437 (Ill. 1975); People v. Glnore, 344

N.E. 2d 456 (IIl. 1976); People v. Kohot, 232 N E.2d 312, 314

(N. Y. App. 1972); Childers v. State, 203 S.E 2d 874 (Ga. App

1974). In either

event, we will assune, w thout conceding, that the
pl eadi ng at issue is defective. As such, the State would
respectfully submt that we may avail ourselves of the second

cl ause of NRS 171. 095.

The second cl ause of NRS 171.095 provides as foll ows:

. e . if any . . . information or conplaint filed
within the time thus prescribed is defective so that no
j udgnment can be given thereon, another prosecution may be
instituted for the same offense six nonths after the first
i s abandoned.

In short, the State would respectfully submt that if the

previ ously unchal | enged conplaint and information are defective,

then the State should be entitled to reinitiate this case.

Whet her the State can do so would seemto rest on one very

110



i nportant consideration: nanely, whether the pleading was filed
within the tinme “thus prescribed,” i.e., if the offense was
conmmtted in a secret manner, then the pleading nust be filed

within three years after the discovery of the offense.?*

In this case, there is no question that the pleading was fil ed
within three years of its discovery by the authorities. On the
ot her hand, Appellant has argued that this offense was not
commtted in a secret manner, and that the victins discovery of
the offense is the State’ s di scovery of the offense. In short,
Appel I ant contends that the pleading was not filed on time, for

it was di scovered in excess of three

4. The State would respectfully submt that the fact
Appellant has already been tried, convicted and sentenced
pursuant to an admttedly unchall enged pleading should be of no

nonent. Accord State v. Jones, 96 Nev. 71, 605 P.2d 202 (1980).

especially to the nother of a 12—year—eld girl, these
words al one do not constitute a crimnal offense. Moreover,
since we can reasonably assunme that “this incident” neant
Appel lant’ s verbal remarks, the State would respectfully submt

that vicarious notice cannot be predicated on this record.
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Furthernore, even if Christina had actual know edge of
Appel I ant’ s conduct, which she, as the unwilling victim clear—
ly did, that alone is not tantanount to know edge or the reali-
zation that what occurred was a crine, or sonething about which

to informthe police. Conpare State v. Brannon, 267 S.E.2d 888

(Ga. App. 1980), a case cited by Appellant, wherein the statute
ran in favor of the accused in a bad check case because the

reci pient, a merchant, who had know edge of the offense and the
of fender, did nothing to report the matter and wherein the court
hel d that the busi nessman’s knowl edge was attributable to the

authorities; and People v. Strait, supra, wherein the 14—year—

old victimwas apparently a willing participant in the

accussed’s i ndecent liberties.

The instant case is therefore highly dissimlar to State

v. Brannon, suora, and Peoole v. Strait, suora. In

State v. Brannon, supra, the victimwas an adult nale who knew

t he of fender and had know edge of the offense. Furthernore, in

People v. Strait, supra, there was no evidence of coercion,

intimdation or fear; the victimsinply did not report it, and
di d not have an excuse for doing so. Indeed, the victimwas a

willing participant. In the instant case, Christinais a
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young, inmmture victimwho was afraid of a man who had
nol ested her; a man who had comm tted an act which his victim
may not have realized was a crime, or sonething that should be
tal ked about and reported quickly. These factors and their

effect on a young girl sinply cannot be ignored. See State v.

Dani el ski, 348 N.W2d 352 (M nn. App. 1984). The latter is not
the type of action and responsibility the |law, indeed society
can reasonably expect froma 12-year—eld girl, who is clearly

intimdated, and the victimof offensive conduct.

In short, Clause 2 of NRS 171.095 in stating “discovery of the

of fense” contenplated a crimnal offense. Accord People v.

Aark, 278 N E 2d 504, 510 (I11l.App. 1972). Hence, even if we
accept Appellant’s view that Christina discovered Appellant’s
conduct, we need not, and should not indul ge his necessary
assunption that she, as a 12-year—eld, would know it was a
crimnal offense, and one to be reported i medi atel y; repugnant
and of fensive yes, but crimnal, not likely; and even |ess
likely that she realized that she had to not only report Appel -

| ant’ s conduct, but report it pronptly.

The State entered into its analysis by suggesting that this case

is unique, and quite frankly it is. A very obvious, painfully
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obvi ous | egal issue, if not conplete defense, has been sinply
ignored until now. That obviousness is doubl e—edged, for the

State could easily have confessed the error here, but this is

not a case for futility. This case demands nore than nerely

throwing in the towel.

In the first paragraphs of The Common Law, one of O iver Wendel

Hol mes nost inportant phil osophical works, the jurist —

phi | osopher made the foll ow ng observation:

The Ilife of the law has not been logic: it has

been

experience. The felt necessities of time, the prevalent

noral and political theories, intuitions of public policy,

avowed or unconscious, even the prejudices which judges

share with their fellow nen, have had a good deal nore to

do than the syllogismin determi ning the rules by which nen

shoul d be governed.

Justice Hol mes was essentially correct; syllogistic reasoning

cannot be an end in itself. The unique nature of this case
shoul d not be ignored; blindly applying the statute of

limtations to the facts of this case furthers no legitimte

end. The Legislature recognized this, and enacted NRS 171. 095.
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Had Appellant filed a pretrial nmotion to dismss or strike the
i nformation, the prosecutor, rightfully, could have avail ed
himself to the second clause of NRS 171.095. By way of our
argunent, the State has denonstrated that the tolling statute
applies in this case, and but for Appellant’s outright failure
to chall enge the pleading, it would have been applicable before

Appel l ant was tried, convicted and sentenced.

Appel I ant’ s argunent shoul d be taken for what it is: a notion to
dism ss the Information. Appellant has not challenged his

conviction, or any of the facts underlying it on appeal.

This Court has previously recognized that a reduced standard of
review applies to post—trial challenges to the

sufficiency of a crimnal pleading. See State v. Jones,

supr a,
—wherein this Court found that an al ready convicted
appel I ant nust show substantial prejudice after being convicted

on an arguably insufficient crimnal pleading.

In the instant case, Appellant cannot very well argue he was

prejudiced by electing to go to trial on an arguably defective
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pl eadi ng, rather than challenging it inatinely filed pretri al
notion. There is no question that the defense was on notice of
the all eged defect, and did nothing. Thus, while syllogistic
reasoning would | ead to one result, the unique facts, procedure
and the applicability of the tolling statute require another.
Hence, the State woul d respectfully submt that this Court
affirm Appell ant’s previously entered, factually unchal |l enged,

convi cti on.
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Sufficiency of the evidence — standard of review
No I nformation Available at This Tine
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SUFFI Cl ENCY OF THE EVI DENCE TO CONVI CT
This docunent contains the table of contents and table of
authorities pre-defined. Wen you are finished pressing F9, mark
your entries with your block key then generate the docunent's
table of contents and authorities.

The standard of review for sufficiency of the evidence
in a crimnal case is whether any rational trier of fact could
have found the essential elenents of the crinme beyond a reasonabl e
doubt, after viewing the evidence in the light nost favorable to

the prosecution. Koza v. State, 100 Nev. 245, 250, 681 P.2d 44,

47 (1984). A reviewing Court will not disturb a verdict on appea

if it is supported by substantial evidence. N x v. State, 91 Nev.

613, 614, 541 P.2d 1, 2 (1975). The question is not whether the
menbers of this Court are convinced, but whether a jury could
eval uate the evidence, decide what inferences to draw, and then
det erm ne whether the crinme has been proved.

It should be noted here that the opening brief
apparently relies on the proposition that, where the evidence is
circunstantial, this Court nust determ ne whether the evidence is
sufficiently persuasive to exclude every hypothesis but guilt.

That is not the state of the | aw In Kinna v. State, 84 Nev. 642,

447 P.2d 32 (1968), this Court ruled that circunstantial evidence
whi ch excludes every other hypothesis, is sufficient, but this
Court has never ruled that such an extrene standard is necessary,
only that it is sufficient. Instead, the state of the law in

Nevada is that the jury gets to decide whether the circunstantia
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evidence is sufficiently persuasive to convince the jury beyond a

reasonabl e doubt . Cunni ngham v. State, 113 Nev. 897, 909, 944

P.2d 261, 268 (1997); Deveroux v. State, 96 Nev. 388, 391, 610

Nev. 722, 724 (1980); WIkins v. State, 96 Nev. 367, 609 P.2d 309

(1980); Crawford v. State, 92 Nev. 456, 552 P.2d 1378 (1976).
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CASUAL CONTACT - TERRY
The Fourth Anendnent provides that the right of the people to be
secure in their persons, houses, papers and effects agai nst
unr easonabl e searches and sei zures shall not be viol at ed.
Certainly, Defendant's car, as an effect, and his person are
protected by the Fourth Armendnent. But not every officer or

citizen encounter is a seizure. Indeed, in Terry v. Chio, 392

US 1, 19 n.16 (1968), the Court observed that not all persona
i ntercourse between police officers and citizens involves seizures

of the person. Accord, State v. Burkholder, 112 Nev. (Adv.

p. 74, May 1, 1996) - wherein the court observed that not all
i nteractions between policenmen and our citizenry involved a
sei zure of the person, and went on to observe that nere police
guestioni ng does not constitute a seizure . . . the police may
randomy - w thout probabl e cause or reasonabl e suspicion -
approach people in public places and speak with them Having said
this, however, it is far fromclear that Defendant's rights were
violated in this case.

Prelimnpnarily, it should be noted that, although
Def endant spreads a good bit of ink over the topic of traffic
stops and why this encounter |acks sufficient cause or
justification for the stop and resultant intrusion, this was no
traffic stop. After all, Defendant was al ready parked; Defendant
bei ng stopped at the curb was not the result of State action.

Accord, United State v. Kim 25 F. 3d 1426, 1430 (9th Gr. 1994).
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Consequently, the first question beconmes how shoul d the
Myer s/ Def endant initial encounter be classified and what | evel of
cause, if any, is needed to justify Oficer Myers' actions.

First, it would appear that, up and including the tine
t hat Defendant got out of his car, there was no Fourth Amendnent
sei zure; consequently, no | evel of suspicion was necessary. The
overwhel mng majority of cases, perhaps even the uniformrule is
that a police officer nmay approach a parked car in a public place
wi thout that action constituting a seizure or investigative stop

or any other higher echelon of seizure. Accord, State v.

Zubi zareta, 839 P.2d 1237 (ldaho 1992); State v. Kersh, 113 N.W

2d 566 (lowa 1981); Crauthers v. State, 727 P.2d 9, 11 (Al aska

App. 1980); State v. Marks, 602 P.2d 1344, 1350 (Kan. 1979),; see

generally, Lafave, 3 Search and Seizure, Section 9.2(h), pp. 408-9

(2nd Edition 1987). As a result, Oficer Myers did not violate
Def endant’' s Fourth Amendnent protection by approachi ng Def endant
in a public place and tapping on his wi ndow and aski ng hi m sone

guestions. Accord, Florida v. Royer, 460 U. S. 491, 497-8 (1983).

In addition, and as conceded by Defendant, Oficer Mers
did not really know what was confronting himthat evening. Al he
truly knew was that an unconsci ous man was seated behind the
steering wheel of a car legally parked in a residential
nei ghborhood with the lights on and the notor running at 11: 30
p.m G ven these undisputed facts, Oficer Myers was justified to
approach the vehicle and, at |east, check on the driver's welfare.

Agai n, as above, the overwhel m ng wei ght of authority supports
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such activity. See, for exanple, People v. Muirray, 560 N.E 2d

309, 312-14 (Il1. 1990) - wherein the court surveyed the wei ght of
authority concluding it is not unreasonable for an officer to
approach a car and tap on the w ndow, or even open the door of the

car in which the occupant is asleep; Atchley v. State, 393 S. 2d

1034, 1043-44 (Al aska App. 1981); State v. dayton, 748 P.2d 401

402-4 (ldaho 1988). Indeed, Oficer Mers had a duty to check on
Def endant. Accord, Cady v. Denbrowski, 413 U.S. 433, 441 (1973).

See al so, Mason v. State, 603 P.2d 1146, 1148 (kla. App. 1979).

In short, Oficer Mjers' conduct was reasonabl e ab
initio. Once Defendant was outside the car and his state of
sobri ety becane obvious, Oficer Mers' decision to detain
Def endant | onger was based on articul abl e suspicion of DU and was
reasonabl e, and ultimtely ball ooned into probabl e cause and
Defendant's arrest. Defendant's contention to the contrary sinply

| acks any nerit.
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UNCONSTI TUTI ONALLY VAGUE

Appel I ant contends that the reasonable person could not
know if the penal law of this state precluded himfrom commtting
a robbery while displaying a knife. The State again di sagrees.

A crimnal statute mnust be sufficiently specific to
all ow a person of ordinary intelligence to determne if a proposed

course of conduct is prohibited. Sheriff v. Anderson, 103 Nev.

560, 562, 746 P.2d 643, 644 (1983). A caveat, one who engages in
clearly proscribed conduct, cannot be heard to conplain that the
statute may be vague as applied to others. I d. A termin a
statute ought not to be considered vague if reference to a
standard dictionary would clear up the anbiguity. 1d.

Def endant's argunent is prem sed on the contention that
he m ght have placed an enpty knife handle on the counter of the
store while threatening the clerk. As indicated above, that
prem se is unsound. There was no affirmative evidence that the
handl e was enpty. Instead, it seens that enough of the bl ade was
visible to allow the victimto be certain that what she saw was
i ndeed an unopened folding pocket knife. Therefore, the State
contends that the proper question before this Court is whether NRS
193.165 is sufficiently clear to allow one to know that it is
unlawful to display an unopened knife to a store clerk while
threatening to "get wild" and demandi ng noney.

Prior to the 1995 anendnent adding the statutory
definitions of a deadly weapon, the statute was not

unconsti tuti oDef endanty vague. Wods v. State, 95 Nev. 29, 588
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P.2d 1030 (1979); Wofter v. O Donnell, 91 Nev. 756, 542 P.2d 1396

(1975). Thus, Defendant now contends that by amending the statute
and including both of the prior comon |aw definitions, the
statut e becane vague.

He first argues that the subsection adopting the
"inherently dangerous" test is vague because there has been
dispute in the courts over whether a knife is an inherently
dangerous instrunent. As noted above, the confusion has arisen
because the term "knife" has been applied to things such as an
"exacto" knife. When it conmes to the type of device ordinarily
t hought of as a "knife," there has been no dispute. A knife, an
i npl enent designed for cutting and stabbing, is a deadly weapon

See Steese v. State, supra (butcher knife); Ceary v. State, 112

Nev. 1434, 930 P.2d 719 (1996)(boning knife). It defies logic to
argue that a reasonable person could not know that a real knife
such as an ordinary folding pocket knife is a deadly weapon.
Anyone who wi shed to know could readily determne that such an
inplenment is considered a device that when used as designed is
likely to cause deadly harm

Def endant al so contends that he could not know that it
was a crine to place an innocuous item such as a string on the
counter during a robbery. Fortunately, that is not the instant
case. He used a knife. In order to be conplete, however, the
State would point out that NRS 193.165 requires that a device
ot her than an inherently dangerous weapon nust be actually used or

threatened to be used in a deadly fashion before the enhancenent
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appl i es. That is, placing string on a counter during a robbery
does not nake it an arned robbery unless the robber threatens to
fashion a cravat and kill the victim Here, the threat to depl oy
the knife in a deadly weapon was fairly explicit and clearly
perceived by the victim Anyone who wi shed to know could readily
determne by reading the statute that a crine will becone an arned
crinme if the defendant actually uses or threatens to use an
ordinary inplenent in a deadly fashion

Under the functional test as defined at comon |aw and
now by statute, the focus was on the acts of the accused. For
i nstance, nere possession of a table fork during the comm ssion of
a crime would certainly not subject the defendant to the
enhancenent. On the other hand, where the defendant actually uses
or threatens to use a red hot table fork in the comm ssion of the

crime, then the crine is properly enhanced. Cemv. State, 104

Nev. 351, 357, 760 P.2d 103, 106 (1988). | f Defendant had used
some household inplenent rather than a knife, he would not be
subject to the enhancenment unless he actually used or threatened
to use it in a deadly fashion. As it is, though, that rule would
not be available to this defendant because the knife was
i nherently dangerous and because he threatened to use it in a
deadl y fashion

Def endant seens to argue that the statute becane vague
because the legislature adopted both of the prior comon |aw
definitions. He proposes that the definition of an inherently

dangerous weapon is subsuned by the definition of an inplenent
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used in a deadly fashion and that as a consequence neither section
may stand. This state will contend that the two definitions stand
separately. The primary question, though, is what rule of
constitutional |law would invalidate the statute if in fact it were
drafted so that one subsection described a variant of the other?
Such a construction mght nmake a statute sonmewhat silly, or in
counsel's words, "tautological," but that does not nean that it
vi ol ates sonme rights of accused persons.

The State contends further that the tw statutory
definitions are indeed different. Were the weapon at issue is an
i nherently dangerous weapon, then it matters naught how it was
enpl oyed. For instance, a burglar who used a gun to shoot out a
wi ndow and thereby effect entry into an unoccupied building has
used a deadly weapon in the crinme even though no person was
endangered by the shot. On the other hand, if the sane burglar
used a baseball bat to prop the door open, he would not be subject
to the enhancenent. Although the ball bat can be used in a deadly
fashion, because it is not an inherently dangerous weapon there is
no enhancenent until and unless a perpetrator uses it in a deadly
f ashi on.

The statute is sufficiently clear to allow appellant
Def endant, as well as other hypothetical defendants, to know j ust
what conduct is prohibited. It is unlawful to use an inherently
dangerous weapon in any felony and it is unlawful to use or
threaten to use other inplenents in a deadly fashion. Therefore,

this Court should rule that the district court did not err in
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refusing to strike the allegation that the crinmes were commtted

with the use of a deadly weapon.
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